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OPINIONS 


HON. EDWIN M. STANTON, OF THE DISTRICT OF 
COLUMBIA : 


APPOINTED, DECEMBER 2, 1860. 


SMITH’S CASE. 


The President’s remission of a fine after it has been paid is of no effect. 


ATTORNEY GENERAL’S OFFICE, 
January 3, 1861. 


Srz: I have received your letter of the 27th December, 
in relation to the proper disposition of a fine of $500, which 
was paid by one Jacob Smith, under a conviction for an 
offence against the Post Office laws. It appears that Smith 
was sentenced, in addition to the payment of this money, 
to undergo an imprisonment in the penitentiary for the 
period of sixteen months. The fine was paid to the mar- 
shal of the United States on the 9th of July, 1860, the day 
on which the term of Smith’s sentence expired. On the 
17th of July the President remitted the fine, without any 
knowledge of its actual payment, upon the ground of 
Smith’s alleged poverty. You have asked my opinion as 
to the proper disposition of the money thus paid to the 
marshal; and, in reply, I would say that it ought to be 
accounted for, and paid over by the marshal as money be- 
longing to the United States. The President’s remission 
of a penalty after it has been paid is of no effect. The 
money cannot be refunded without an appropriation by 
Congress. 

Yours, most respectfully, 
EDWIN M. STANTON. 

Hon. P. F. Tuomas, 

Secretary of the Treasury. 
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PRINTING OF EXECUTIVE DEPARTMENTS. 


The proprietor of the “‘ Constitution,’ newspaper, is not entitled to be paid 
for any Executive advertisement printed in his paper after notice of the 
order of the Secretary of State of January 10, 1860. i 


ATTORNEY GENERAL’S OFFICE, 
January 12, 1860. 


Sm: Your letter of this date, asking my official opinion 
on the question whether William M. Browne, proprietor 
of the “ Constitution ” newspaper, is entitled to be paid for 
any advertisements after the date of your order of the 10th 
instant, has been received. 

Upon examination of that order in connection with the 
Act of Congress of 8d March, 1845, section 12, (5 U. S. 
Statutes, 795,) it is my opinion that all authority of Mr. 
Browne to print notices of any description by any of the 
Executive Departments or Bureaux was put an end to by 
your order of the 10th instant, and that he is not entitled 
to be paid by any Department or Bureau for any notice or 
advertisement printed in his paper after he had notice of 
that order. 

Very respectfully, yours, &c., 
EDWIN M. STANTON. 

Hon. J. 8. Buack, , 
Secretary of State. 





TROTT’S OASE. 


The act of July 2,1836, does not forbid an employee of the Post Office 
Department from supplying it, at agreed rates, with any device or im- 
provement, invented and patented by him, that may be useful in the 
postal service. 


ATTORNEY GENERAL’S OFFICE, 
January 19, 1861. 
Sir: Your letter of this date submits to me the question 
whether a contract by the Post Office Department with Mr. 


TO THE SECRETARY OF STATE. 3 
Abbott Lawrence’s Case. 


Trott, a clerk in the Department, for mail-bag labels in- 
vented and patented by him, would be contrary to the 26th 
section of the act in relation to the Post Office Department, 
approved July 2, 1836. : | 

That section was designed to prohibit two things that 
might become serious evils in the administration of the 
Department. 

1. Employees in the Department becoming interested in 
Mail Contracts. | 

2. Employees of the Department acting as agents for 
mail contractors. 

But nothing in the act of Congress forbids an employee 
from supplying it at agreed rates, with any device or im- 
provement invented and patented by him, that may be 
useful or convenient in the postal service. 

It is my opinion, therefore, that the proposed contract 
with Mr. Trott to supply his improved labels would be 
lawful. 

I have the honor to be, respectfully, yours, &c., 
EDWIN M. STANTON. 
Hon. Josep Hott, . 
Postmaster General. 


ABBOTT LAWRENOE’S OASE. 


Payment of money to the representatives of the Hon. Abbott Lawrence. 


ATTORNEY GENERAL’S OFFICE, 
February 20, 1861. 
Sir: The papers submitted with your letter of the 21st 
January, in relation to the convention of the 8th February, 
1853, for the adjustment of claims of citizens of the United 
States against the British Government, have been examined. 
I am of opinion that they afford sufficient evidence to 
authorize your Department to pay the representatives of 
the Hon. Abbott Lawrence the two several sums numbered 
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44.5 and 45.6, in the “list referred to in the Board’s Report 
of the 28d March, 1857, No. 242.” 


Yours, respectfully, 


EDWIN M. STANTON. 
Hon. J. 8. Buack, 


Secretary of State. 





McDUFFIE’S CASE. 


A writ of error may be brought at any time within five years after the 
rendition of a judgment. 


ATTORNEY GENERAL’sS OFFICE, 
February 20, 1861. 


Str: Your letter of the 19th instant, and the accompany- 
ing papers, in relation to Mr. McDuffie’s case, have been 
considered. The act of Congress requires writs of error 
to be brought within five years after rendering or passing 
the judgment or decree complained of. The judgment 
in favor of Mr. McDuffie, upon which the Solicitor of the 
Treasury has directed a writ of error to be brought appears 
to have been rendered in August last. The right to a writ 
of error will not be lost until the expiration of five years 
from that time. 
| Yours, respectfully, 


EDWIN M. STANTON. 
Hon. Joun A. Drx, 


Secretary of the Treasury. 





CONTRAOTS OF RUSSELL, MAJORS AND WADDELL. 
The contracts of Russell, Majors and Waddell are not assignable without 
the approval of the Secretary of War. 


ATTORNEY GENERAL’S OFFICE, 
February 21, 1861. 
Str: The contracts of Messrs. Russell, Majors and 
Waddell, submitted to me by your letter of the 16th 
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Certificates of the Superintendent of Public Printing. 


inst., are not assignable. They are contracts of a personal 
nature, importing high trust and confidence in the con- 
tractors, which cannot, without the consent of the Depart- 
ment, be assigned or transferred to other parties. The 
custody of property of immense value, and the perform- 
ance of service on which the success of a military expe- 
dition or the fate of an army may depend, can only be 
committed to those whose fidelity and capacity are approved 
by the Government. 

The obligation of the contract remains on Russell, 
Majors and Waddell. WNo right or interest in its perform- 
ance can be acquired by their assignees without your 
approval of the assignment. 

‘Yours, respectfully, 
7 | EDWIN M. STANTON. 

Hon. JosepH Hotz, 

Secretary of War. 





CERTIFICATES OF THE SUPERINTENDENT OF PUBLIC 
PRINTING. 


1. The certificate of the Superintendent of Public Printing, given to a 
person who is not the Public Printer is not conclusive on the Ac- 
counting Officers of the Treasury, who may inquire into the accuracy 
of the facts stated. 

2. The certificate of the Superintendent is absolutely necessary to author- 
ize payment of the Public Printer. 

8. If the Superintendent wrongfully withholds his certificate from the 
Public Printer he is liable to an action by the party injured. 


ATTORNEY GENERAL’S OFFICE, 
March 1, 1861. 

Siz: I have examined the questions propounded in the 
letter of Hon. W. Medill, Comptroller, of this date, 
referred to me for my opinion. 

1. The certificate of the Superintendent purports to be 
for work payable out of the appropriation for Public 
Printer. The act of the 26th August, 1852, (10 U. 8. 


6 HON. EDWIN M. STANTON. 
Certificates of the Superintendent of Public Printing. 


Laws, 30,) makes the certificate of the Superintendent of 
Public Printing an official voucher for the Comptroller to 
pass, and for the Treasurer to pay money due to the Public 
Printer for work done by him. The Superintendent has 
no official authority to give a certificate to any other per- 
son for work, payable out of an appropriation for public 
printing, than the Public Printer, except in the case 
specified in the last clause of the 4th section of the act, to 
wit: when, by reason of negligence or delay, the work 
has been withdrawn from the Public Printer, and another 
printer employed. 

The Superingendent’s certificate to Wendell, is, there- 
fore, nothing more than a private paper, and the Comp- 
troller has not only the right, but it would be his duty to 
inquire into the accuracy of the facts stated. Besides, the 
certificate relates to work which the Superintendent certi- 
fies to be payable out of the appropriation for public 
printing. That appropriation, in my opinion, can only be 
paid to the Public Printer, or the person who, on account 
of delay or default of the Public Printer, might be 
employed to do the public printing, pursuant to the pro- 
vision of the act of Congress, above mentioned. There 
is no provision of law authorizing the Superintendent of 
Public Printing to make a separate contract for the dry- 
pressing. The Joint Committee on Printing must de- 
termine when the dry-pressing is necessary, but while a 
separate appropriation is made for binding, the compensa- 
tion for dry-pressing is embraced in a proviso relating to 
the printing. 

Even if the fact stated in the certificate be true that the 
dry-pressing was done by Wendell, he is not the person 
authorized to do the work, and no part of the money 
- appropriated for public printing could be paid to him. 

2. But if the dry-pressing was in fact done by Bowman, 
and not by Wendell, still I am of opinion that the certifi- 
cate of the Public Printer is indispensible to authorize the 
paymentto Bowman. The supervision of public printing 
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Hoover’s Case. 


is given by law to the Superintendent of Public Printing, 
and payment can only be made upon his certificate of the 
amount due, and the faithful execution of the work. 
While, therefore, the Superintendent’s certificate is of no 
value to any one else, it is absolutely necessary to the 
Public Printer to authorize payment to him. If the 
Superintendent cannot, by his certificate, authorize pay- 
ment to any one but the Public Printer, and if he wrong- 
fully withholds it from the Public Printer, he renders 
himself liable to an action by the party injured, who may 
also have other legal remedies for the injury. 
Very respectfully, &c., 
EDWIN M. STANTON. 
Hon. Joun A. Drx, 
Secretary of the Treasury. 


HOOVER’S OASE. 


The claim of J. D. Hoover, late Marshal of the District of Columbia, for 
reimbursement for certain expenses in suits brought against him, should 
be allowed. 


ATTORNEY GENERAL’s OFFICE, 
March 1, 1861. 


Sir: I have examined the claim of Jonah D. Hoover, 
_Esq., late marshal of the United States, for fees paid and 
agreed to be paid for services of counsel and clerk’s fees, in 
certain suits against him, referred to this office by the letter 
of the Secretary of the Interior, dated March 18, 1859, and 
am of opinion: 7 

1. That it is proper for the Goverment to assume the 
burthen of the defence in the suit referred to. 

2. That the fees paid Barton Key for services in the 
- District Court in said suit, to wit: $300, should be allowed 
and paid to Mr. Hoover. 

8. That the services rendered by Mr. Gillett, as counsel 


@ 
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for Mr. Hoover in the Supreme Court, were not services 
that he was bound to render as a clerk in the Attorney 
General’s Office, but are properly chargeable to Mr. Hoover, 
and should be paid by the Government. — 
4, That the clerk’s fees paid by or charged to him in those 
suits, should also be paid by the Government. 
Yours, respectfully, 
EDWIN M. STANTON. 
Hon. Mosss KE ty, 
Acting Secretary of the Interior. 


MEXICAN CONTRIBUTION FUND. . 


In that case it is safe to follow the long-continued practice of the War and 
Treasury Departments relative to extra allowances for services. 


ATTORNEY GENERAL’S OFFICE, 
March 1, 1861. 
Drak Sre: I have examined the question submitted to 
me by your letter of 26th February, in relation to the 
Mexican Contribution Fund. The legislation in respect to 
extra allowances and‘compensation for services, has occa- 
sioned much perplexity and conflict of opinion; but I think 
it would be a safe rule in the case presented, to follow the 
long-continued uniform custom and practice that has hith- 
erto prevailed in the War and Treasury Departments. 
Very respectfully, yours, &c., 
EDWIN M. STANTON. 
Hon. JosgrH Hott, 
Secretary of War. 


RODMAN’S OASE. 


The claim of Gilbert Rodman, for compensation for services as Chief Clerk 
of the Treasury Department, should be allowed. 
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Rodman’s Oase. 


ATTORNEY GENERAL’S OFFICE, 
March 2, 1861. 


Srr: I have examined the claim of Gilbert Rodman, 
submitted by the letter of the Secretary of the Treasury, 
dated the 5th of December last, to my predecessor. 

I am of opinion that Mr. Rodman is entitled to be paid 
for his services as Chief Clerk, although during the period 
he was acting as Solicitor of the Treasury and Fifth Audi- 
, tor under special appointments. Whether he was properly 
allowed compensation for such special services is a question 
on which I express no opinion, inasmuch as payment has 
been made for those services, and the question cannot now 
be reconsidered. But such payment does not, in my opin- 
ion, deprive him of compensation for his regular services 
as Chief Clerk. 

Yours, respectfully, 
ana M. STANTON. 
Hon. Joun A. Drx, 
Secretary of the Treasury. 


OPINIONS 


or 


HON. EDWAKD BATES, OF MISSOURI: 


APPOINTED MARCH 6, 1861. 


POWER OF THE PRESIDENT TO CREATE A MILITIA 
BUREAU IN THE WAR DEPARTMENT. 


1. The nature and extent of the relations sustained by the National Gov- 
ernment to the State militia before they are called into the actual 
service of the United States, are not such as to render proper the 
establishment of a separate Bureau in the War Department to super- 
vise and control them, if the President were competent to establish 
such a Bureau without authority of an Act of Congress. 

2. The President has no power to establish such a Bureau in the War 
Department, without an Act of Congress authorizing it. 

8. An explicit appropriation would be needed to provide compensation for 
any extra duty performed by an officer of the army as chief of such 
a Bureau. 

4. An officer of a mounted corps could not be the chief of such a Bureau, 
under existing regulations of the army. 


ATTORNEY GENERAL’S OFFICE, 
April 18, 1861. 

Sir: I have examined with some care the question sub- 
mitted to me by your letter of the 18th of March, ultimo, 
inclosing a proposed order “detailing Lieutenant Ephriam 
KE. Ellsworth, of the First Dragoons, for special duty as 
Adjutant and Inspector General of Militia for the United 
States, and in so far as existing laws will admit, charging 
him with the transaction, under the direction of the Sec- 
retary of War, of all business pertaining to the militia, to 
be conducted asa separate bureau, of which Lieutenant 
Ellsworth will be chief, with instructions to take measures 
for promoting a uniform system of organization, drill, 
equipment, &c., &c., of the United States militia, and to 
prepare a system of drill for light troops, adapted for self- 


instruction, for distribution to the militia of the several 
11 
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States,” with provision fora clerk and messenger, &c., 
and for a monthly payment to him for this extra duty 
‘sufficient to make his pay equal to that of a major of 
cavalry.” = 

The proposition involves two questions: 

1. As tothe nature and extent of the relations which 
the National Government sustains to the State militia. 

2. If those relations are such as to render proper the 
establishment of a separate bureau to supervise and control 
them, is it competent for the President to establish such a 
bureau without an Act of Congress authorizing it? 

The Constitution confers on Congress power to provide 
for calling forth the militia in certain cases, and to provide 
for organizing, arming, and disciplining the militia, and 
for governing such part of them as may be employed in 
the service of the United States, reserving to the States 
respectively, the appointment of the officers and the au- 
thority of training the militia, according to the discipline 
prescribed by Congress. (Art. 1, Sec. 8.) 

In pursuance of this power, Congress has, by various 
statutes, made provision for organizing, arming, and dis- 
ciplining the militia, and by another series of enactments, 
has provided for calling out the militia, in the enumerated 
cases, and when employed in the service of the United 
States, they are expressly made subject fo the same rules 
and articles of war, as the troops of the United States, 
save only, that when tried by court-martial, such courts 
shall be composed only of militia officers. (Bright. Dig., 
622, Sec. 4, Art. of War, xcvii; Bright. 82, Sec. 270.) 

A review of the statutes discloses a clear distinction 
between the relations which the National Government 
maintains to the State militia before they are mustered 
into its service, and those which it maintains afterwards. 

This distinction has its origin in the Constitution, for it 
will be observed in the clause before cited, which confers 
on Congress the authority to legislate on the subject, that 
the power “to provide for organizing, arming, and dis- 
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ciplining the militia,” is separated from the larger power 
to provide for “‘ governing”’ such part of them, as may be 
enifped in the service of the United States. 

he obvious theory of the Constitution, and of the acts of 
Congress based on it, is, that whilst Congress shall prescribe 
by general rules an uniform militia system for the States, 
securing the enrollment of all able-bodied white male 
citizens, and maintaining the system of discipline and field 
exercise observed in the regular army, (Act, 12 May, 1820; 
Bright., 621,) yet that the details of militia organization 
and management shall be left to the State governments, 
requiring only that an annual report of the condition of 
the service in each State shall be made to the President. 
(Act, 2 March, 1803; Bright., 621.) 

The commanders-in-chief and legislatures of the re- 
spective States have in general a discretionary power to 
establish in detail all necessary rules and regulations for 
the government of the militia, subject, of course, to the 
provisions of the several acts of Congress, and this power 
it is believed every State has exercised. 

This view is sustained by the fact that the National 
Government has no practical connection with the State 
militia before they are mustered into its service, except that 
an annual report to the President is made, as provided in 
the act of 1803, (supra,) and that by the acts of 238d April, 
1808, 20th April, 1816, and 3d March, 1855, an annual 
appropriation of $200,000 is made to provide arms and 
military equipments for the militia of the United States, 
to be distributed pro raia among the States. At present 
these would be the only duties of a militia bureau. Nor 
do I know how the appropriate duties of such a bureau 
could be enlarged under existing laws. 

It is true that the act of 12th May, 1820, (supra,) 
declares that the system of discipline and field exercise 
observed in the regular army, shall also be observed by the 
militia, but Congress having imposed no duty on the Presi- 
dent or War Department to enforce the observance of this 
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law, it would seem to be the office of the State govern- 
ments themselves so to do. 

To impose it on the War Department would not only 
add greatly to its business and expenses, but would intro- 
duce a novel class of duties, having no connection with 
the army, and depending for their efficient performance 
partly on the Department and partly on the States. 

2. But has the President power to establish a separate 
bureau for the purpose indicated, without an act of Congress 
authorizing it? By the Constitution he is Commander-in- 
Chief of the Army and Navy. As Commander-in-Chief 
he has the unquestioned power to establish rules for the 
government of the army, and the Secretary of War is his 
regular organ to administer the military establishment of 
the nation, and rules and orders promulgated through him 
must be received as the acts of the Executive, and as such 
are binding on all within the sphere of his just authority. 
(United States vs. Eliason, 16 Pet., 291.) But this power 
is limited and does not extend to the repeal or contradic- 
tion of existing statutes, nor to the making of provisions 
of a legislative nature. (6 Op., 10.) 

But the President is, by the Constitution, only Com- - 
mander-in-Chief of the militia of the several States when 
called into the actual service of the United States. By the 
Constitution of each State (Penn., Art. 2, Sec. 7; N. Y., 
Art. 14, Sec. 4; Me., Art. 5, Sec. 7; R. I., Art. 7, Sec. 3; 
Va., Art. 4, Sec. 4; Md., Art. 833; Tenn., Art. 3, Sec. 5; 
Ohio, Art. 2, Sec. 10; N.J., Art. 5, Sec. 6; Mo., Art. 4, 
Sec. 5, &., &c.,) the Governor thereof is declared the 
Commander-in-Chief of the militia, except when called into the 
actual service of the United States. The President, therefore, 
has no power over the militia, as Commander-in-Chief, 
until called into actual service, when the functions of the 
local commanders-in-chief cease and those of the Presi- 
dent begin. Until that time the powers pertaining to that 
office are exclusive in the governors, for there cannot be 
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two Commanders-in-Chief of the same body at the same 
time. | 

It is clear, then, since the State militia are not now in 
the actual service of the National Government, that the 
President has no power over them by virtue of his office, 
unless the same be conferred on him by Congress. For it 
is to Congress, and not to the President, that the Consti- 
tution gives the power “to provide for organizing, arm- 
ing, and disciplining the militia,” and it is Congress, and 
not the President, that has assumed the exercise of that 
power. The President can no more exercise the powers 
confided to Congress than they can usurp the powers vested 
in him. If the President, to whom neither the Constitu- 
tion nor Congress has committed the control of the militia, 
before they are called into service, may assume that 
control, of his own will, it is as clear a violation of the 
fundamental prineiples of constitutional law as it would 
be for Congress to exercise the pardoning power. Each 
may exercise the powers conferred by the Constitution in 
the appropriate sphere, but neither may assume the powers 
which belong to the other. The creation of a bureau by 
the President in the War Department, with the scope and 
for the purpose proposed, seems to be prohibited by these 
familiar principles, 

Doubtless the President may, in his discretion, detail an 
officer of the army to the special duty of transacting all 
business legally pertaining to the militia, and for that pur- 
pose may withdraw such business from the department to 
which it now belongs; but this order proposes for more 
than this: | 

1. It confers on an officer of the army a title unauthor- 
ized by act of Congress, and no rank or title in the service 
exists save by express enactment. If the conceded power 
of the President to administer the military establishment 
of the nation and make rules for its government, involved 
the right to create a new office and title, it is difficult to 
see why Congress should have designated with such careful 


16 HON. EDWARD BATES 
Militia Bureau in the War Department. 


precision every position in the army, from that of the Lieu- 
tenant General to that of the rawest recruit. 

2. It proposes the establishment of a bureau heretofore 
unknown in the organization of the War Department. 
That Department is subdivided into a number of subordi- 
nate departments, as the Quartermaster’s, the Commissariat, 
the Paymaster’s, the Ordnance, the Engineer’s, and the 
Medical, all of which are created and their respective 
duties defined by legislative enactment. Some of them 
are called bureaus, and in some, the duties are subdivided, 
and each subdivision is called a bureau, but all are estab- 
lished to perform duties specially authorized by law. The 
same remark is true of the bureaux in the other depart- 
ments of the Government, as will be seen by reference to 
the actscreating them. See act, 3lst August, 1842, (5 Stats. 
at Large, 579,) and act, 3d March, 1849, (9 Stats. at Large, 
895.) In view of these precedents I cannot avoid the con- 
clusion that the creation of a bureau in the War Department 
can only be authorized by act of Congress, designating its 
chief, defining his duties, and providing for the appoint- 
ment or transfer of the necessary clerical force and mes- 
senger. 

3. It directs that provision be made in such manner as 
may be most convenient and proper for a monthly pay- 
ment to the chief of the proposed bureau for this extra 
duty, sufficient to make his pay equal to that of a major 
of dragoons. 

This part of the order would be in violation of several 
acts of Congress which expressly provide that no officer in 
any branch of the public service, whose pay or emolu- 
ments is or are fixed by law and regulation, shall receive 
any extra allowance or compensation in any form what- 
ever for the performance of any other services, unless the 
said extra allowance or compensation be authorized by 
law and explicitly set forth (acts, 3d March, 1839, Sec. 3; 
23d August, 1842, and 26th August, 1842—Br. Dig. 820, 
821.) These acts cut up by the roots all claim for extra 
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_ compensation for extra services, and leave no discretion in 
any officer or tribunal to make the allowance unless it be 
sanctioned by some law of Congress. (Hoyt vs. United 
States, 10 How., 141; Browne vs. United States, 1 Curt. C. 
C.,15; 3 Op., 422, 439, 473, 588; 4 Ib., 126, 128, 189, 
249; 5 Ib., 61.) 

The gentleman designated as chief of the proposed 
bureau holds the rank of lieutenant of dragoons and 
receives the compensation affixed by law to that position, 
which is less than that paid to a major of dragoons. The 
proposed increase of pay is directly within the prohibition 
of these statutes. 

But in addition to this, the appointment of Lieutenant 
Ellsworth as chief of the proposed bureau, is forbidden 
by the 34th and 35th Sections of Article 7 of the regula- 
tions of the army, (Army Reg., 5,) which provide that 
no officer shall fill any situation, the duties of which will 
detach him from his company, regiment, or corps, until 
he has served at least three years with his regiment or 
corps; and further, that no officer of a mounted corps 
shall be separated from his regiment, except for duty con- 
nected with his particular arm. As Lieutenant Ellsworth 
has not served three years with his regiment or corps; as 
he is an officer of a mounted corps; as the proposed extra 
duties would necessarily detach him from his regiment 
and company, and would in no way be connected with his 
particular arm, these regulations stand in the way of his 
appointment, and although they may not have the authority 
of law, it 1s yet quite obvious that, until abolished, no 
sound principle would justify even the President in 
violating them. 

For all these reasons I am of opinion: 

1. That the relations of the National Government to the 
State militia, before they are called into actual service, are 
not such as to authorize the President, without additional 
legislation, to establish, in the War Department, a bureau 


with the scope and powers indicated in the proposed order. 
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2. That even if they were such, the President has no 
power to establish the same without congressional enact- 
ment. 

8. That an explicit appropriation by Congress is neces- 
sary to provide the compensation proposed, and 

4. That Lieutenant Ellsworth could not be the chief of 
such a bureau, so long as he retains his present connection 
with the army. 

Very respectfully, 
EDWARD BATES. 

The PRESIDENT. 


APPROPRIATION OF LAND AT LIME POINT, CALIFORNIA. 


1. The assessment made by the jury in the proceedings, under the Califor- 
nia Act of February 14, 1859, for the condemnation of land for the 
erection of Fortifications at Lime Point, California, will be accepted 
by the Government when the amount thereof is paid into the proper 
County Treasury, and a deed is demanded for the premises from the 
Sheriff of the County. 

2. The deed for land to which the United States may acquire title, under 
the Act of 1859, is not required to be approved by the Attorney Gen- 
eral, under the Joint Resolutions of September 11, 1841. 

8. The authorized agent of the United States will be protected in the dis- 
bursement of the money assessed by the jury as for the value of the 
land, by the receipt of the County Treasurer. 


ATTORNEY GENERAL’S OFFICE, 
March 20, 1861. 

Str: Yours of the 12th instant, enclosing the letter of 
Captain Gilmer to the Chief Engineer, and requesting my 
Opinion on the questions therein presented, connected with 
the condemnation of land for fortifications at Lime Point, 
California, has been received. 

It would seem from the letter of Captain Gilmer of the 
20th instant, (transmitted to this office since the reference 
of his first letter,) that a prompt answer to these questions 
has been rendered unnecessary by the decision of the Judge 
of the District Court of Marine County, California, that the 
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act of 14th February, 1859, (upon which these questions 
arise,) is unconstitutional. But as Captain Gilmer states 
that an appeal will be taken from that decision, and as I 
am of opinion that the decision is wrong in point of law, 
and will doubtless be reversed, I proceed to answer the 
inquiries propounded. | 

1. Will not the assessment have to be accepted by the 
Government before the money can be paid into the county 
treasury ? 

The assessment must of course be accepted by the Gov- 
ernment before the money can be paid, but I presume the 
information Captain Gilmer wants is as to the method by 
which that acceptance shall be signified. 

The proceeding before the district court having been 
commenced by the United States, through Captain Gilmer 
as “special agent,” it is to-be presumed as in ordinary legal, 
proceedings, that the assessment made at the instance of 
the Government will meet with its approval, unless for some 
good reason, as exorbitant damages or irregularity, it shall 
express its disapproval by filing exceptions or taking an 
appeal according to law. Itis ofcourse proper that Captain 
Gilmer should report the result of the action of the jury, 
through his superior, to the Secretary of War, in order that 
he may judge whether the price fixed by the jury is a fair 
one, since it is the duty of the head of the War Department 
to supervise and control contracts and expenditures of this 
kind. Ifthe Secretary of War be satisfied with the assess- 
ment, I know of no other method by which the “accept- 
ance” of the Government may be signified, than by paying 
the amount of the assessment into the county treasury oi 
the proper county, procuring from the treasurer thereof a 
certificate of the fact, and upon the production of the cer- 
tificate to the sheriff of the county, demanding of him a 
deed for the premises, prepared as the act directs. 

The act is singularly defective in its details, but I pre- 
sume by analogy to similar proceedings, that before delivery 
the deed should be approved by the District Court of 
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Marine County, and the fact of its acknowledgment and 
delivery be made part of the record of the case. 

2. Must the deed be approved by the. Attorney General 
before payment of the amount assessed ? 

I do not think that the deed in this case is such a title as 
requires the examination and approval of the Attorney 
General, under the Resolutions of 11th September, 1841. 
The title to this particular tract of land, then in S. R. 
Throckmorton, was submitted to Attorney General Black, 
who pronounced it valid, (Man. Tit. Op., No. 188.) The 
proceedings under the act of 1859, will, if consumated, vest 
in the United States a complete title, leaving those who 
claim ownership of the land to vindicate their claim in a 
contest for the purchase money. 

But it can dono harm to submit the deed when pre- 
pared, to the inspection of the Attorney General, and out 
of caution, I suggest that it be done. 

3. The third question, whether Captain Gilmer ought to 
have special authority from the Government to take the 
receipt of the county treasurer as his voucher, is more a 
question of departmental practice, than of law. The act of 
1859, prescribes the method of payment for the land, and 
it must be complied with. The Department cannot require 
a receipt different from that indicated by the law, and com- 
pliance with the law can be the only test of regularity. I 
would suggest that Captain Gilmer take a duplicate of the 
certificate of payment to the county treasurer, as his voucher, 
and I can see no good reason why that should not protect 
him in the disbursement of the money assessed. 


Very respectfully, your obedient servant, 


| EDWARD BATES. 
Hon. Simon CAMERON, 


Secretary of War. 
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CASE OF THE MESSRS. PORTER. 


1, The Commander of an army, on an expedition to suppress insurgents, 
forcibly reduced to military control atrain of wagons, cattle, horses, 
etc., transporting merchandise, with a view to its sale in the territory 
of the insurgents, for the purpose of preventing the property from 
falling into the hands of the enemy, and not with any design to avail 
himself of the property for transportation, supply, or defence. Sub- 
sequently the wagons were used for defensive purposes and abandoned, 
and the cattle and horses were worked in the army trains and either 
died while thus employed, or were afterwards lost or destroyed: 
Held, that the owners were entitled to be paid the value of the wagons, 
horses, and cattle, under the Act of March 3, 1849, providing ‘‘ for 
the payment of horses and other property lost or destroyed in the 
military service.’ 

2. The Act of 1849 is a remedial statute, and should accordingly be con- 
strued so as to advance the remedy. 


ATTORNEY GENERAL’S OFFICE, 
April 25, 1861. 


Sir: My predecessor, Mr. Stanton, on his retirement 
from this office, left unanswered, for want of time, a letter 
from the Hon. P. F. Thomas, former Secretary of the 
Treasury, enclosing an inquiry from the Third Auditor of 
the Treasury, arising upon the claim of J. and R. P. Porter. 
As these claimants are urging the consideration of their 
case, I proceed to give my views on the question sub- 
mitted. 

The Messrs. Porter allege that they sustained losses in 
transporting goods over the plains, in the fall of 1857, by 
reason of an order issued by General A. §. Johnston, then 
in command of the United States troops on the march to 
Utah Territory; and the question submitted is, whether 
they have established a claim for allowance and payment 
under the 2d section of the act of 83d March, 1849, providing 
‘“‘for the payment of horses and other property lost or 
destroyed in the military service of the United States.” 

The evidence proves that in the fall of 1857, the Messrs. 
Porter were transporting merchandise from Missouri to 
Salt Lake, Utah Territory, that their train consisted of 
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twenty-five wagons, thirty men, three hundred and thirty 
oxen, twelve mules, and three horses, and that it was 
moving in advance and entirely independent of the army, 
which was on the march to Utah. At South Pass, the 
train was arrested by an order of General Johnston, of the 
19th October, 1857, announcing “that no goods or sup- 
plies of any kind would be permitted to pass the army for 
Salt Lake City, or other points occupied by the Mormons, 
nor any communication whatever to be held with them so 
long as they maintained a hostile attitude to the Govern- 
ment of the United States.” 

This order was enforced by assigning to the train of the 
Porters a place in the rear of the army, and from that 
time until the close of the march, the train was under 
strict military control. This military authority was im- 
posed not for the protection of the train, but to prevent it 
from furnishing supplies to the Mormons, who were then 
in armed rebellion against the Government. By reason 
thereof, the advance of the train was delayed two or three 
months; winter came on; the weather became inclement; 
forage failed, and the cattle used to draw the army trains 
died rapidly from starvation and exposure. Porters’ oxen, 
mules, and horses were used indiscriminately with the 
army cattle to draw these trains; and many of them 
perished in the service. Some of the oxen were killed 
and eaten by the army, and when they reached Henry’s 
Fork the last remnant of Porters’ cattle, fifty-five in num- 
ber, was sold to the commissary. The wagons were of 
course abandoned, and the trip never completed. It is 
clear, as the Third Auditor reports, that these losses were 
mainly occasioned by the detention of the train by order 
of General Johnston, and that but for that order, it would 
have reached its destination in good time and condition. 

So far as the papers shew, it is not denied by anybody 
that the facts proved make out a strong case against the 
Government for compensation for these losses, for it is 
evident that the order of General Johnston, and the mili- 
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tary control established and maintained by him over this 
train, which we have seen were the cause of its loss, were 
the wise and proper precautions of an officer to protect his 
own force and prevent his enemy from being strengthened. 
But the question submitted is whether the proper mode of 
redress is furnished by the act of 3d March, 1849. 

The second section of that act provides in brief “ that 
any person who shall sustain damage by the capture or 
destruction by an enemy, or by abandonment, or destruc- 
tion by the order of the commanding officer, of any horse, 
- mule, ox, wagon, cart, boat, sleigh, or harness, while such 
property is in the military service of the United States, 
either by impressment or contract, and any person who 
shall sustain damage by the death, abandonment or loss 
of any such horse, mule, or ox, while in the service afore- 
said, in consequence of the failure on the part of the United 
States to furnish the same with sufficient forage, and any 
person who shall lose or have destroyed by unavoidable 
accident, any. of the first named property, while it is in 
the service aforesaid, shall be allowed and paid the value 
thereof at the time he entered the service. Provided it 
shall appear that such loss, capture, abandonment, destruc- 
tion or death was without any fault or negligence on the 
part of the owner of the property, and while it was 
actually employed in the service of the United States.” 

This section provides for compensating the owners of 
such property in four specified cases, viz: 

1. Where it is captured or destroyed by the enemy. 

2. Where it is abandoned or destroyed by order of the 
commander. 

3. Where the loss results from failure of the Govern- 
ment to furnish forage, and 

4, Where the loss results from unavoidable accident. 

In all these cases it is essential that the property should 
have been in the military service of the United States, 
either by impressment or contract; that the loss should 
have occurred by no fault of the owner, and that it should 
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have occurred whilst the property was actually employed 
in the service. 

In the present case it will be admitted that the property 
was not captured or destroyed by the enemy, nor was it 
directly abandoned or destroyed by the order of the com- 
mander, so far as we know, and it will also be admitted 
that the loss resulted both from failure of forage and from 
the ‘unavoidable accidents” attending the march of the 
army, and there is no evidence whatever to charge the loss 
upon any fault or negligence of the Messrs. Porter or their 
agents. 

The question is, therefore, reduced to this: Were these 
oxen, horses, mules and wagons lost whilst actually 
employed in the military service of the United States, 
either by impressment or contract? But it will be further 
conceded that they were not employed in the service by 
any contract, for that is not pretended by the claimants, 
and it will not be denied that the loss occurred when the 
train was subjected to the control imposed by the order 
and military regulations of General Johnston. Out of 
these redundancies then, we extract the question which 
must determine this case, viz: Was this property impressed 
into military service? If it was, then are all the other 
conditions of the statute answered. If it was not, the 
claimants must seek some other channel for redress. 

An impressment is a taking into public service by com- 
pulsion. Did General Johnston, by the order of the 19th 
October, and the subsequent exercise of military authority 
over this train, reduce it to military service. The statute 
itself furnishes no rule to determine what constitutes 
military service, and it is hard to lay down any general 
principle by which it can be ascertained. 

I understand service to mean the voluntary or invol- 
untary subjection of one’s conduct to the control of 
another, for the benefit of that other. If the subjection 
be involuntary it is compulsory service. If, therefore, the 
control imposed over the train of the Messrs. Porter, by 
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General Johnston, was for his benefit, or rather for the 
benefit of his army and its mission, it was a reduction to 
service, and, if against the will of the Porters, a compul- 
sory reduction to service, which constitutes an impress- 
ment. Was then this military control exercised for the 
benefit of the United States, whom General Johnston rep- 
resented. The claimants were engaged in what I assume 
to have been a lawful business, the transportation of goods 
for their own private profit. They did not need, nor ask, 
the protection of the army. They could have completed 
their trip and made their profit if they had been allowed to 
proceed. The control assumed over them, was not then at 
their instance or for their benefit. At the time the order 
was issued it does not appear that General Johnston had 
any design to avail himself of the property of the claim- 
ants for transportation, supply, or defence, and it cannot 
be said that he assumed control over it for any purpose of 
benefit in these respects. But he did assume control over 
it to prevent its falling into the hands of the enemy. Now, 
to deprive an enemy of supplies is beneficial to an army as 
well as to apply them to its own use, and I cannot resist the 
conclusion that when General Johnston reduced this train 
to military control, retarded its progress by placing it in 
the rear of his army, and thereby subjected it to the losses 
which have been proved, for the purpose of depriving the 
Mormons of any benefit from it, he was acting for the 
benefit of the United States, and that this act constituted 
an impressment into military service within the meaning 
of the section above cited. Indeed, General Johnston can 
only be justified in this invasion of the rights of the claim- 
ants by assuming that his act was for the benefit of his 
Government, since it was done without their consent and 
against their protest. 

This statute is remedial, and, therefore, according to a 
cardinal rule, should be so construed as to advance the 
remedy. I confess Iam not disposed to favor construc- 
tions which provide claimants with means of reaching the 
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National Treasury without a resort to the Court of Claims 
or Congress, but I think that a reference to the obvious pur- 
pose of this law will sustain the view I have taken of it. 

The United States being sovereign cannot be sued like 
an ordinary debtor. But, as sovereign, her power to 
appropriate the property and service of her citizens is 
almost as large as her immunity from suit. It is true, she 
may not take them without compensation, but the method 
by which that compensation can be ascertained and secured 
is generally difficult and tedious. Her power to compel 
service and take property for military purposes, is and 
ought to be extensive and summary. Every consideration 
of private convenience justly yields to the stern necessities 
of war. The result often is, great individual hardship and 
suffering. In such cases it would be added hardship and 
suffering, that the citizen whose property is appropriated 
should be compelled to await the tardy action of Congress 
for relief. ‘To remedy this mischief, I understand the statute 
in question to have been passed, and it seems to me that 
the case of the claimants here is as clearly within the 
spirit and purpose of the law as if their property had been 
seized with the avowed intent of using the wagons and 
horses for transportation, and the oxen for beef. 

But whatever may have been the legal result of the 
order of General Johnston, the fact is well proved that 
the property of the claimants was afterwards actually 
reduced to military service. The loss of the army cattle 
compelled a resort to those of the trains, and several 
witnesses, servants of the Government and of the claim- 
ants, state that the cattle of Messrs. Porter were used indis- 
criminately with the army cattle to haul the army wagons, 
In this service many of them died and many were 
abandoned, exhausted from overwork and want of forage, 
many were killed and eaten by the army, and for these I 
understand the claimants have been already paid under 
this law. JI am unable to see any distinction between the 
zattle that were eaten and those that were worked in the 
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army trains and lost, for both were certainly impressed, 
within the meaning of the statute. Nor do I see how any 
distinction can be made between the cattle that actually 
died when in the army trains, and those that may have 
been lost between South Pass and Fort Scott; for when 
they had been once used with the army cattle to haul the 
trains they were actually employed in the service of the 
United States, being under military control and liable to 
be applied to that work when needed. It is too rigid a 
construction to say that “actual service” means only the 
time employed in labor. ‘Possession and the power to 
use” the animal, as Judge Black says, in Oldham’s case, 
(Man.’s Op., No. 59,) is the test of employment, within the 
meaning of the statute, and these General Johnston un- 
doubtedly had. 

There is no evidence that the wagons were used by the 
army for transportation, but it seems that they were used 
for defensive purposes. By order No. 86, the position of 
each oxen train is fixed, andin case of attack the teamsters 
are directed “to stand to their wagons and use their fire- 
arms from them.” This was doubtless for their own pro- 
tection, but it also contributed to the common defence. 
Harmony vs. Mitchell, 18 How., 115, establishes the prin- 
ciple that an exercise of military authority, exactly like the 
present, amounts to a seizure of property by force from 
the possession and control of the owner. 

If General Johnston had not been justified in his order 
and acts by military necessity, he would have been per- 
sonally liable to the claimants for the injury they sustained. 
That his proceedings were necessary and proper, is as 
certain as that they inflicted injury on the claimants, and 
his liability being gone, that of the Government is sub- 
stituted. As the injury, then, amounted to a seizure from 
the possession and control of the owner, to subserve the 
purposes of the expedition against Utah, it seems clear 
that it was an impressment of this property into the 
military service of the United States, 
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I have assumed that the Porters were engaged in a law- 
ful business. If it had been the case of a citizen furnish- 
ing supplies to a foreign enemy, they would have been 
entitled to no redress, for their property, by well settled 
principles of public law, would have been liable to seizure 
and confiscation. But they were simply conveying goods 
to citizens of the country, many of whom were in rebel- 
lion it is true, but not public enemies in the sense in which 
that term is used in national warfare. | 

On the whole case, I am of opinion that the claimants 
are entitled to be paid for the cattle, mules, horses, and 
wagons lost or destroyed on the route from South Pass, 
under the provisions of the 2d, 3d, and 4th sections of the 
act of 8d March, 1849. 

Very respectfully, yours, &c., 
Hon. 8. P. Cuasz, EDWARD BATES. 


Secretary of the Treasury. 


JAMES’ CONTRACT. 


1. The Secretary of War authorized acontract with an individual to 
be executed for rifling one half of the guns or cannon at the forts 
and arsenals of the United States, and the contract was made without 
any advertisements for proposals respecting the service. It appeared 
that the execution of the contract would involve an expenditure of 
nearly $200,000, and would require several years for its fulfillment. 
The contract was made before the passage of the Act of March 2, 1861. 
Held, that the contract was made in violation of the provision of sec- 
tion 3 of the Act of June 23, 1860, requiring all contracts for supplies 
or services in any of the Departments, when the public exigencies do 
not require the immediate delivery of the articles or performance of 
the service, to be made by advertising for proposals respecting the 
same. 

2. The only part of section 3 of the Act of June 238, 1860, which has ceased 
to be law since the passage of the Acts of February 21, 1861, (section 
3,) and March 2, 1861, (section 10,) is that part which refers to the 

- purchase of patented inventions. 


ATTORNEY GENERAL’S OFFICE, 
April 29, 1861. 
Sir: Your predecessor the Hon. J. Holt, on the 11th 
February last, submitted to the Hon. Edwin M. Stanton, 
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then Attorney General, a contract made by Captain Wm. 
Maynadier, of the Ordnance Corps, under the direction of 
Mr. Floyd, Secretary of War, with Charles T. James, of 
Rhode Island, for rifling one-half of the guns or cannon of 
the United States then at its forts and arsenals, and re- 
quested his opinion whether that contract was not made in 
violation of the 3d section of the act of 23d June, 1860, en- 
titled “An act making appropriations for the ‘legislative, 
executive and judicial expenses of the Government for the 
year ending 30th June, 1861,” (12 Stats. at Large, 103.) I 
am now requested to give my opinion on the subject. 

That portion of the section referred to, on which this 
question arises, provides that all purchases and contracts 
for supplies or services in any of the Departments of the 
Government, except for personal services, when the public 
exigencies do not require the immediate delivery of the 
article or articles, or performance of the service, shall be 
made by advertising a sufficient time previously for pro- 
posals respecting the same. When immediate delivery or 
performance is required by the public exigency, the articles 
or service required may be procured by open purchase or 
contract at the places and in the manner in which such 
articles are usually bought and sold, or such services en- 
gaged between individuals, 

The contract with Mr. James, which is dated 15th De- 
cember, 1860, provides for rifling fifty per cent. of all the 
guns or cannon belonging to the United States, then at the 
forts and arsenals of the United States, beginning with the 
guns at Old Point Comfort, Viginia, and with those at New 
York Harbor, or at any other two points which the Secre- 
tary of War may designate, and continuing simultaneously, 
North and South of those points, until the entire work shall 
be finished. This work is to be done at or near the forts 
and arsenals where the guns may be, except that certain 
bronze guns are to be taken to Chicopee, Massachusetts. 

Colonel Craig, Chief of the Ordnance Bureau, in his letter 
to the Secretary of War, dated 31st January, 1861, states 
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that the execution of this contract will involve an expendi- 
ture of little, if anything, short of $180,000; and Judge 
Holt, in his letter to Mr. Stanton, says that months will 
be necessarily occupied in preparing for the execntion of 
such a contract, and years must elapse before it can be en- 
tirely fulfilled. It also appears that the contract was made 
with Mr. James, without any advertisement for proposals 
respecting the subject-matter of it. 

I cannot believe that this is a contract which the Secre- 
tary of War was authorized to make without advertising 
for proposals to do this work. The act expressly requires 
such advertisement in all cases of contracts for services in 
any department, “when the public exigencies do not re- 
quire the immediate performance of the service,” in which 
case, and then only, the service required may be procured 
by open contract in the manner in which such services are 
usually engaged between individuals. The power here 
given to make contracts, without advertisement, plainly 
contemplates only such contracts as the urgent necessities 
of the service may demand, and in cases where the public 
interests would suffer by the delay attendant upon adver- 
tising. The only exception is when “immediate perform- 
ance’’ is required by the public exigency, and that is the test 
by which the necessity of advertising is to be determined. 
If the Secretary of War may, under this section, without 
advertising for proposals, make a contract, such as the one 
before me, involving the expenditure of nearly $200,000, 
and requiring years for its execution, his power to make 
open purchases or contracts would only be limited by his 
power to make any purchases or contracts. He might with 
equal propriety contract in the same way for the annual 
supplies of subsistence and clothing for the army. Sucha 
construction would amount to a total repeal of the law. 

This contract is not helped by the assertion of the peculiar 
fitness of Mr. James to do this work, for the process is not 
patented, and if it were, the same section forbids its appli- 
cation unless authorized by law, and the appropriation 
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therefor be explicitly set forth. The Government could 
have sustained no injury, and the work have been done no 
less efficiently, by publicly advertising it, and if Mr. James 
possesses both knowledge and facilities for this work, 
superior to those of other people, he need not fear the 
competition which advertising would excite. 

It is true that the section above cited is repealed by the 
10th section of the act of 2d March, 1861, making appropri- 
ations for the civil expenses for the year 1862, (12 Stats. at 
Large, 220,) but it furnishes the rule by which the validity 
of the contract in question is to be determined, since it was 
in force when the contract was made. 

Besides, the section which repeals it re-enacts the pro- 
vision under consideration, so that the only part of the 
repealed section which has ceased to be the law, is that 
which refers to the purchase of patented inventions. (See 
12 Stats. at Large, 150.) 

I fully concur with Secretary Holt in the opinion that 
the contract with Mr. James is null and void for the reasons 


stated. Very respectfully, 


EDWARD BATES. 
Hon. Simon Cameron, | 


Secretary of War. 





STUBBS’ CASE. 


1. It is the appropriate and legitimate duty of the Disbursing Clerk of the 
State Department to take charge of and disburse the Indemnity Fund 
paid under the Convention of the United States with Great Britain 
of February 8, 1853. 

2. That Clerk is not entitled to commissions on the fund for any services 
rendered in keeping and disbursing the same. . 

8. A compensation for extra services, where no certain allowance is fixed 
by law, cannot be paid by the Head of a Department to any officer of 
the Government who has by law a certain compensation in the office 
he holds. 

ATTORNEY GENERAL’S OFFICE, 


April 29, 1861. 
Srr: I have examined the papers submitted to me by 
you relative to the claim of the Government against Edward 
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Stubbs, and Wm. E. Stubbs, late disbursing clerks in the 
State Department, and I am clearly of opinion that suit 
should be brought against them for the moneys retained as 
percentage on the indemnity fund. 

Edward Stubbs was appointed a clerk to discharge, among 
other things, the very duty of keeping and disbursing the 
sums paid by foreign governments in behalf of citizens of 
the United States, which were not required by law to be 
paid into the Treasury, and the moneys upon which this 
percentage is charged, were of this character. For these 
duties he received. from the year 1858, until January 1855, 
a salary of $1,450. By the act of 3d March, 1855, section 4, 
(Bright. Dig., 186,) one of theclerksin the State Department 
of class four, (which clerks by the act of 3d March, 1853, 
section 8, Ibid, 184, were entitled to receive an annual salary 
of $1,800,) was required to give bonds, as required by the 
Independent Treasury Act, and “make the disbursements 
far the Department and superintend the Northeast Execu- 
tive Building,”’ for which he was to receive $200 per annum, 
in addition to his salary as clerk of class four. Edward 
Stubbs filled this clerkship, and from January 1855, received 
accordingly $2,000 per annum salary. This salary there- 
fore was paid him for performing the duties of disbursing 
clerk, 

By the convention of the United States with Great 
Britain of 8th February, 1853, article 4, (10 Stats. at Large, 
990,) it was agreed that all moneys awarded by the Com- 
missioners under that convention, on account of any claim, 
should be paid by the one government to the other, and by 
the 6th article the sums awarded were taxed for the pay- 
ment of the expenses of the commission to an amount not 
exceeding five per cent. The Department of State had 
unquestioned control of this business, and the moneys found 
due from the British Government to claimants who were 
citizens of the United States were properly paid to the 
Secretary of State, whose duty it was to have the same paid 
to those entitled to receive them. Surely no more appro- 


TO THE PRESIDENT. 33 





Stubbs’ Case. 


priate or legitimate duty could attach to the disbursing 
clerk of the State Department than the charge and disburse- 
ment of these moneys. It was one of the services for which 
he gave bond and for which he received his salary. It was 
no more an extra service than were the ordinary disburse- 
ments of the Department. As well might the United 
States Treasurer attempt to charge commissions on the 
moneys which he is by law required to receive, keep and 
disburse; andif the commissions claimed by Edward Stubbs 
be allowed, no man can tell where the practice will end. 
Any principle in which it could find sanction would justify 
every officer of the Government who has charge of any part 
of the public funds in claiming a like commission. 

But even if these services were “ extra” to the duties of 
the disbursing clerk of the State Department, the allowance 
of this commission is expressly forbidden by the 12th sec- 
tion of the act of 26th August, 1842, (5 Stats. at Large, 525,) 
which provides that no allowance or compensation shall be 
made for any extra services whatever, which any clerk or 
other officer may be required to perform. How this com- 
mission can be allowed in the face of this law, I cannot 
understand. The Government ought not to be subject to 
this loss, for by the 6th article of the convention, it is agreed 
to tax the claimants not exceeding five per centum on the 
sums found due them, to pay the expenses of the commis- 
sion, of which this sum is obviously no part, and this pro- 
vision shows that neither Government meant to bear the 
burden of ascertaining or securing these claims, but simply 
to furnish aremedy to the claimant. But there is no power 
to fasten this loss on the claimants; so if Mr. Stubbs be 
allowed to retain this commission, the amount thereof must 
be made good to the claimants out of the national Treasury. 

Converse vs. the United States, (21 How., 463,) which 
has been relied on to sustain this claim, is an authority 
directly against it, even admitting these services to have 
been extra, for it is there distinctly laid down that a com- 
pensation for extra services where no certain compensation . 
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is fixed by law, cannot be allowed by the head of a Depart- 
ment toany officer of the Government who has by law afixed 
or certain compensation for his services in the office he 
holds. But in that case the services for which a commission 
was claimed, were clearly extra to the duties of the claimant. 
He was collector of customs at Boston, and had been se- 
lected by the Treasury Department as agent to purchase 
supplies for light house service throughout the United States, 
and make the disbursements, and it was held that he was 
entitled to the compensation fixed by law for the service, so far 
as it was outside of his district and beyond the limits to 
which his duties as an officer extended. 

In the case of Stubbs, the commission claimed is not 
authorized by law, and is for a service, which so far from 
being extra, is directly within the line of duty of the dis- 
bursing clerk of the State Department. 

The commission claimed by Wm. E. Stubbs, is even more 
flagrantly wrong than his father’s, for it is for services ren- 
dered when he was subordinate to the disbursing clerk, and 
is in addition to that claimed by his father. 

I am of opinion that the Secretary of State should trans- 
mit the papers to the attorney for the district where these 
parties are to be found, with directions to bring suit for 
this money. 

Very respectfully, your obedient servant, 
EDWARD BATES. 
THE PRESIDENT. 





NEW YORK POST OFFICE SITE. 


1, Where the Postmaster General, under authority of an Act of Congress, 
made a contract for the purchase of land for a Post Office site in the 
city of New York, which stipulated for the payment of the agreed 
price when the Attorney General approved the title, and the convey- 
ance was executed; it was Aeld, that after the execution of the deed by 
the vendors, and the Attorney General certified that a valid title to the 
land had been thereby vested in the United States, the Postmaster 
General had no power, under the act, to make any new contract of 
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purchase for the same or other property, and that the vendors were 
entitled to receive the purchase money. 

2. There is nothing in the Constitution which prohibits the United States 
purchasing land within a State without the consent of the State Legis- 
lature; but when land is purchased by them in a State without such 
consent, the United States cannot exercise ‘‘ exclusive legislation ”’ 
over the place. 

8. The Joint Resolutions of September 11, 1841, do not forbid the pay- 
ment of the purchase money of any site or land for the purpose of 
erecting public buildings, before the consent of the Legislature of the 
State is given to the purchase; but they do prohibit the expenditure 
of public money upon the improvement of the land, by the erection 
thereon of the needful public buildings, until that consent is given to 
tle purchase. 

4, Those Resolutions do not require the Attorney General to inquire into 
and report upon the fact in question, whether the State in which the 
land lies has consented to the purchase. 

6. If the legislative act of the State, wherein the land lies, amounts toa 
consent to the purchase of the property by the United States, any 
exceptions, reservations, or qualifications contained in the act are 
void. 

ATTORNEY GENERAL’S OFFICE, 


May 6, 1861. 


Srr: Circumstances have delayed, much longer than I 
expected, my answer to your note of April 10th, relating 
to the purchase of a lot in New York, for a post office site. 
In that note it is said to me: “ you will perceive that the 
purchase was not completed under the last administration, 
because no act was then passed giving jurisdiction over 
the premises to the United States. A law has now been 
passed by the Legislature of New York for this purpose, 
and I wish to be advised whether the act in question 
requires or admits of the making of a new contract, with 
reference to this or other property.” 

I would have felt more at my.ease in answering your 
letter, if the point upon which my opinion is desired were 
more distinctly presented. But taking the case as I find it, 
I must consider it in two aspects. 

1. I cannot assume, as you suppose I must, that the 
purchase was not completed, because no act was then 
passed giving jurisdiction over the premises to the United _ 
States. The authority to make the purchaseis clear. (Act 


36 HON. EDWARD BATES 
New York Post Office Site. 


of August 18, 1856, sec. 38, 11 Stats. at Large, 94.) 
Under this act, the Postmaster General, Mr. Holt, offered 
to.give $200,000 for the land, “ provided a fee simple title 
thereof can be made, the payment to be made as soon as 
the Attorney General of the United States shall have 
examined, and reported the title perfect, and the conveyance 
shall have been executed.” 

The proprietors accepted this offer, as is manifested by 
thé fact that a conveyance of the land was actually made. 
That conveyance was submitted to Attorney General 
Black, for his opinion upon the title to the land, and he 
reported to Postmaster General Holt, that ‘by the deed 

* 24 a valid title to the land therein described, 
has been vested in the United States.” (See Mr. Black’s 
written opinion, of November 1, 1860.) 

Thus it is apparent that the contract of purchase is com- 
plete, and the title to the land already vested in the United 
States. Itis no answer to this, to say that the purchase 
money is not paid, and that there are legal difficulties in 
the way of present payment. For, by the very terms of 
Mr. Holt’s offer to purchase, no money was to be paid 
until after the Attorney General had verified the title, and 
a conveyance of the land had actually been executed. 
Evidently, therefore, the vendors sold and conveyed their 
land, trusting for payment to Mr. Holt’s written promise, , 
and to the justice of the Government to make that promise 
good. The vendors having parted with all their title to 
the land, have no control over the uses to which the vendee 
(the Government) may apply it. Their only remaining 
right is a just and lawful claim to the purchase money. 

2. The Department has exercised its power of purchase, 
as granted by the third section of the act of Congress of 
1856, above cited, and has consumed that power in the 
using. And, therefore, I am clearly of opinion that you 
have no power, under that act, to make any new contract 
of purchase “ with reference to this or other property.” 
And it is also my opinion that the act of the Legislature 
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of the State of New York can have no influence whatever 
to enlarge or restrain your power to make a contract of 
purchase, under the act of Congress of 1856. 

Having said this much, it may seem to you unnecessary 
for me to say more on this point. Still, it may be useful 
to us in future transactions of the sort, to observe that our 
present difficulty does not arise out of your power to make 
the contract, for that is clear, nor out of the fact that the 
Government has already acquired the title, for that is cer- 
tified by Mr. Black, but rests solely in the question 
whether or not the Treasury has power to pay the purchase 
money, under the existing facts. And this difficulty arises 
out of the Joint Resolution of Congress, of September 11, 
1841. (5 Stats. at Large, p. 468.) The third section de- 
clares, ‘that no public money shail be expended upon any 
site or land hereafter to be purchased by the United States 
for the purpose aforesaid, (that is, of erecting thereon 
public buildings of any kind,) until the written opinion of 
the Attorney General shall be had, in favor of the validity 
of the title, and also the consent of the Legislature of the 
State in which the land may be, shall be given ‘¢o said 
purchase.” 

The first resolution only requires the Attorney General 
“to examine into the titles of all the lands or sites which 
have been purchased by the United States, for the purpose of 
erecting thereon armories, &c., or other public buildings of 
any kind.” ‘This phrase—* have been purchased”’—relates, 
I suppose, not to the date of the joint resolution, but to 
the time when the examination is made by the Attorney. 
Whatever we may suppose to have been the intention of 
this act, the plain language of it requires the Attorney Gen-: 
eral to examine into the title after, and not before, the pur- 
chase. And that view of the law was acted out in the pres- 
ent instance; for, after the execution of the deed of con- 
veyance, it was submitted to Attorney General Black, who 
pipers to Postmaster General Holt, that “ by the deed, 

* avalid title to the land therein described has 
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been vested in the United States.” But that act does not 
require the Attorney General to inquire into and report 
upon the fact or question whether the State in which the 
land lies has or has not consented to the purchase. That 
was supposed to be a patent fact, which needed no examina- 
tion. And yet it is obvious that difficulties may arise 
upon that point of fact, requiring a nice and hypercritical 
examination of the State’s act of consent, when we find it 
encumbered (as it often is) with conditions and reserva- 
tions, in order to be assured that it does, in fact and in 
law, amount to “the consent of the Legislature of the 
State.” 

The United States, being a legal person, is capable as any 
other person is to purchase and hold lands. The clause 
of the Constitution which vests Congress with the power 
to exercise exclusive legislation (that is exclusive jurisdic- 
tion) “over all places purchased by the consent of the 
Legislature of the State in which the same shall be, for the 
erection of forts, &c.”’ has no bearing upon the question 
of the title to the land and the right to hold and use it, 
but only to the exclusive jurisdiction over it. Undoubt- 
edly, the United States may purchase lands within the 
States and build and use public structures upon them with- 
out the consent of the Legislature of the State, but, then, 
Congress will not have the exclusive legislation over such 
land, as granted by the Constitution, until the consent of 
the State is given. 

It is not for me to impugn the wisdom and prudence of 
any act of Congress, and yet, it is easy to point out diffi- 
culties which may arise, in carrying out to the letter the 
third section of the Joint Resolutions of 1841. It forbids 
the expenditure of any public money upon any site or land 
hereafter to be purchased, &c., until the consent of the 
Legislature of the State shall be given to such purchase. 
‘Now, it is at the option of every State to give or withhold 
its consent, at its own pleasure. The United States has 
no power, and ought not to have a desire, to compel a 
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State to cede to this Government exclusive jurisdiction 
over any part of its soil. If the State Legislature for any 
or no assigned reason, withhold its consent to a purchase 
of the site, then the Government has tied its own hands, 
by this Joint Resolution. It may purchase and hold the 
land to be used; it may stand in the most pressing need 
of a fort, a lighthouse, or a post office, upon the spot, and 
yet, 1t cannot spend a dollar of public money upon the 
site, in the erection of the necessary buildings thereon. 

The language of that Joint Resolution is peculiar. Both 
the first and the third sections speak of the purchase of 
the land, as of a thing made and completed, and there- 
fore, as a necessary implication, give the power and im- 
pose the duty to pay the purchase money. By the terms 
of the first section, the lands are purchased ‘for the pur- 
pose of erecting thereon armories,” &c. And by the terms 
of the third section, “no public money shall be expended 
upon any site or land, hereafter to be purchased, &c.” That 
is, as I understand it, the land can be bought and paid 
for, but no public money can be expended upon the im- 
provement of the land by erecting thereon the needful 
buildings. By the purchase of the land, the seller has 
parted with his property, and the buyer has received a fair 
equivalent for his money, even though he might change 
his mind and never carry out the original design in making 
the purchase. The thing prohibited by the Joint Resolu- 
tion is not the payment of the purchase money, but the 
after expenditures in improving the land. 

As to the act of consent by the Legislature of New York, 
I remark, in the first place, if it do not amount to a CoN- 
SENT to the purchase, then it is simply null, and the United 
States hold the land, without exclusive jurisdiction. In 
the second place, if it do amount to consent, then any 
exceptions, reservations, or qualifications contained in the 
act, are void, because, consent being given by the Legisla- 
ture, the Constitution vests in Congress exclusive legisla- 
tion over the place, beyond the reach both of Congress 
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and the Legislature of New York. In the third place, I 
am of opinion that the act of the Legislature of New 
York does give consent to the purchase. In the fourth 
place, I remark that if hereafter, any conflicting claims of 
jurisdiction should arise, between the two governments, 
they will be judicial questions, with which we need not 
trouble ourselves now, in connection with the matter in 
hand. 

Upon the whole, I am of opinion that— 

1. The Department, having ample power to make the 
contract of purchase, did make and complete it, and has 
no further power, under the act, to make any other or dif- 
ferent contract of purchase. 

2. The vendors having sold and conveyed their land to 
the Government, are entitled, under their contract, and 
‘the opinion of Attorney General Black, to receive the 
purchase money. 

8. The Joint Resolution of 1841 does not forbid the pay- 
ment of the purchase money, even if the State of New 
York had not given its consent to the purchase of the land. 

4, The Legisiature of the State of New York has given 
its consent to the purchase. 

In preparing this opinion I have had recourse to all, I 
believe, of the authorities upon the subject, as they exist 
in the reported decisions of the courts, and in the opinions 
of my predecessors in office, but have not thought it 
necessary to refer to them here in detail. 

Most respecfully, 
EDWARD BATES. 

Hon. Montgomery Buiarr, 

Postmaster General. 





BRYAN’S CASE. 


1, The Act of May 1, 1820, section six, absolutely prohibits the making of 
a contract by the Secretary of the Treasury, unless a law or an 
appropriation authorizes it. 
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2. The power given by the Act of February 26, 1853, to the head of a 
Department to employ and pay counsel is limited to the employment 
of counsel for services which are professional, services which require 
legal skill and learning. 

8. Where the Secretary of the Treasury made a contract to allow an 
individual a certain compensation for furnishing information, by 
which the United States could recover certain property long lost 
sight of, which information was not matter of professional skill or 
learning, but knowledge of a fact which might have been in the 
breast of any man; it was held, that the contract was in violation of 
the Act of 1820, and that payment could not be made of the stipula- 
ted compensation under the authority of the Act of 1853. 

4. Counsel specially retained for professional services in a matter arising 
in the business of any of the Departments are paid from appropriate — 
funds in charge of the particular Department at the order of which 
the services were performed. 


ATTORNEY GENERAL’S OFFICE, 
‘ May 18, 1861. 


Sir: Your letter of the 8th inst. has been received, and 
it seems from the statement contained therein that $14,000 
of the Navy and Privateer pension fund had been invested 
in the stock of the Bank of Washington, and that having 
become unavailable by reason of depreciation, it was lost 
sight of after the year 1843, previous to which time it had 
been mentioned by the Commissioner of Pensions in his 
annual reports. It further appears that Joseph Bryan, 
Esq., in December, 1860, proposed to the Hon. P F. 
Thomas, Secretary of the Treasury, to collect for the 
United States a debt due the Government, which had 
been lost sight of, and which could not be collected with- 
out the information he proposed to give—that he demanded 
a compensation of fifty per cent on the amount the Gov- 
ernment should realize from such claim, as a consideration 
for communicating the information he possessed. The 
Secretary of the Treasury agreed with Mr. Bryan to allow 
him to collect the debt for the fifty per cent. commissions 
upon whatever amount might be collected upon such claim, 
provided that upon a full disclosure of all the facts it 
should appear that the claim was of long standing and 
had been long lost sight of by the Government, and if the 
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Secretary should be satisfied, after being so informed of 
the nature of the case and all the circumstances of its 
present condition, that the claim would not have been 
recovered except through information furnished by said 
Bryan. It appears further that on the 26th December, 
1860, the Secretary wrote to the Solicitor of the Treasury, 
informing him that from statements made to him by Mr. 
Bryan, in a verbal interview, he was of opinion that the 
case referred to was of the character represented in his 
(Bryan’s) letter, and instructing the Solicitor to consult 
with Mr. Bryan and take the necessary steps to secure the | 
collection of the claim, allowing him a commission of fifty 
per cent. upon the amount actually collected. The 
Solicitor then wrote to Mr. Bryan requesting him to fur- 
nish the information he had in relation to the claim, and 
Mr. Bryan immediately replied to the Solicitor, giving him 
information of the stock in the Bank of Washington. 
The Solicitor then wrote to the Cashier of the Bank 
inquiring after the stock, and learned that there was stand- 
ing on the books of the bank, in the name of the Treasurer 
of the United States, for the use of the Secretary of the 
Navy, as trustee, &c., seven hundred shares of stock, on 
which $14,000 had been paid; that there was due on said 
stock dividends amounting to $16,310, and that the bank 
was then and always had been prepared to pay them on 
demand. The money thus due was accordingly drawn by 
the United States Treasurer, as trustee of the fund, and 
deposited in the Treasury. 

1. Your first question upon these facts is, had the Secree 
tary power to bind the Government by such a contract. 

Let us first ascertain the extent of the power of the 
Secretary of the Treasury to make contracts. The act of 
Ist May, 1820, section six, (3 Stat. at Large, 568,) declares 
that no contract shall thereafter be made by the Secretary 
of State, or of the Treasury, or of the Department of War, 
or of the Navy, except under a law authorizing the same, 
or under an appropriation adequate to its fulfilment, and 
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excepting also contracts for the subsistence and clothing 
of the Army or Navy, and contracts by the Quarter- 
master’s department, which may be made by the Sec- 
retaries of those Departments. This law then absolutely 
prohibits the making of a contract by the Secretary of the 
Treasury, unless a law or appropriation authorize it. It is 
the wise policy of our Government to limit, by proper 
legal restraints, the discretion of all public officers, so far 
as is consistent with the easy working of its machinery. 

In this policy, the act just cited had its origin, and 
unless we can find a law authorizing the contract in ques- 
tion, it must be treated as void. 

The only statute, so far as I know, which can furnish 
any color of authority to the Secretary of the Treasury to 
make this contract, is the act of 26th February, 1853, (10 
Stats. at Large, 161,) entitled “‘ An act to regulate the fees 
and costs to be allowed clerk’s, marshal’s, and attorney’s 
of the Circuit and District Courts of the United States, 
and for other purposes,”? commonly called the Fee Bill. 
After fixing the fees of attorney’s solicitors, and proctor’s, 
the first section adds: ‘for the services of counsel ren- 
dered at the request of the head of a department such sum 
as may be stipulated or agreed on.” 

The purpose of this law is obvious. Legal contro- 
versies often arise in which the Government is concerned; 
and although the counsel authorized and required by law 
to represent the Government in these controversies is the 
United States Attorney for the proper district, it often 
happens that it is expedient to employ other counsel in his 
aid, or in his place. And sometimes the District Attorney 
may be called to perform professional services for the 
Government which are not embraced in his enumerated 
duties, and for which the fee bill provides no compensa- 
tion. In such cases, the law allows the head of the depart- 
ment, to which the business belongs, to employ and pay 
counsel “such sum as may be stipulated or agreed on.” 
But it is plain that the power here given is limited to the 
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employment of counsel for services which are professional, 
services which require legal skill and learning. Iam not 
disposed to construe this clause to mean only the services 
of counsel rendered in the preparation and conduct of a 
suit, for there are many others which demand the trained 
care and knowedge of the lawyer, but it certainly means 
such services as can be rendered only by a person learned in 
thelaw. Theterm “services of counsel” has a specific and 
well-defined meaning; and unless the work which Mr. 
Bryan was to do comes within that meaning, no authority 
to make this contract with him can be found in the act 
of 1853. 

I do not think that the service which he contracted to 
render can properly be called “services of counsel,” 
within the meaning of this law. He agreed to sell the 
Government certain information by which it could recover 
certain property long lost sight of. 

Now, this information was not matter of professional 
skill or learning, but knowledge of a fact which might 
- have been in the breast of any man. It was the sale of a 
secret and not of legal services. Nor can it be said that 
Mr. Bryan was employed to collect this claim as a lawyer, 
for he did nothing but furnish the information to the 
Solicitor of the Treasury who performed the professional 
part of the work, if any was performed. If furnishing 
that information can be called ‘“ the services of counsel,” 
then under this clause the Secretary of the Treasury can 
employ and pay a man to detect frauds in the custom 
houses and to prove them in a court of justice. The test 
is, such services as can be rendered by none but counsel 
learned in the law, and by him only, because they belong 
to his profession. Mr. Bryan’s information certainly was 
not of this character. 

Failing, then, to find any power under the act of 1853 
to make this contract, it seems to me to be in violation of 
the act of 1820, and is therefore void. 
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2. In response to your second question, I answer, that 
if Bryan is entitled to demand from the Government any- 
thing by virtue of his contract with the Secretary of the 
Treasury, he is entitled to fifty per cent. of the value of 
the stock, and also fifty per cent. of the dividends paid 
thereon, for by the terms of the contract, as stated in your 
letter, he was to have fifty per cent. commission upon 
whatever amount might be collected. But for the reasons 
above stated, I do not think he is entitled to anything 
under this contract, unless Congress shall see proper to 
make an appropriation for his payment. 

3. If Mr. Bryan is entitled to anything from the Gov- 
ernment, I do not think it can be paid to him upon a 
requisition of your Department. As we have seen, this 
contract ‘could only stand as a contract for “ services of 
counsel.” If it should be held to be within that class of 
services, then it will be payable out of the proper fund of 
the Department which employed him. In Joyner’s case, 
(6 Op., 801,) Attorney General Cushing held this to be the 
rule, and stated that it corresponded with the understand- 
ing of such matters entertained by the first and second 
Comptrollers, namely, that counsel specially retained for 
extra official services, arising in the business of any of the 
‘ Departments, are uniformly paid from appropriate funds 
in charge of the particular Department at the order of 
which the services were performed. 

From the answer to your third question, it follows that 
the subject is properly for the consideration of the Treasury 
Department. The contract having been made by the Sec- 
retary of the Treasury, and the money being payable, if 
at all, out of the proper fund of his Department, the 
power to pass upon the contract and direct or refuse its 
payment belongs, in my opinion, to him. 

Very respectfully, 


EDWARD BATES. 
Hon. Cates B. Suiru, 


Secretary of the Interior. 
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APPOINTMENT OF MIDSHIPMEN. 


1. Under the Act of August 31, 1852, a Member of Congress has no power 
to appoint a Midshipman; the Act only makes the recommendation 
of a Member of Congress a pre-requisite to appointment. 

2. The Secretary of the Navy has power to appoint as Midshipman any 
one who stands recommended by a Member of Congress who was, 
at the time he recommended, representing the District in which the 
applicant resides; and if more than one be so recommended, the 
Secretary has a right to choose among them. 


ATTORNEY GENERAL’S OFFICE, 
June 5, 1861. 


Srr: I have the honor to acknowledge the receipt of 
your letter June 3d, stating a case for my opinion, relative 
to the appointment of a midshipman. 

The case is briefly this: 

The present member of Congress, representing the 
State of Delaware, has lately recommended, for appoint- 
ment as midshipman, a person resident in his district. 
His immediate predecessor, while representing the same 
district, had recommended for appointment another per- 
son, residing within the district. And now, it seems, 
the present member of Congress contests the right of his 
predecessor to make a nomination, as it is called in your 
letter, “‘inasmuch as the examination cannot take place 
until after the expiration of the term for which he (the 
predecessor) was elected.” 

It seems to me that the question is entirely miscon- 
ceived. There is no question between Mr. Fisher, the 
present member, and his predecessor—no conflict of right 
between them. Neither of them has any right to appoint 
a midshipman, nor even to nominate one, according to the 
common acceptation of that word. The word used in the 
statute is recommended, not nominated, by the member. 

The power to appoint, and the manner of doing it, 
having been prescribed by former acts of Congress, the 
act of the 31st of August, 1852, art. 1, (10 Stat., 658,) 
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declared that “No appointment of midshipman, acting 
midshipman, or pupil at any navy school, in the Navy, 
shall be made, unless recommended by the member of 
Congress representing the district in which the applicant 
resides, in the same manner that cadets at West Point 
are now appointed.” 

This is merely a restriction upon the appointing power, 
taking from it the discretionary right to select from the 
whole congressional district, and leaving the appointing 
power as it stood before, with the single addition that it 
must be supported by the recommendation of the member 
of Congress. The act of 1852 does not give to the mem- 
ber of Congress the right to recommend; he always had 
that right. It only made his recommendation a pre- 
requisite to appointment. Neither did it take from him 
the right to recommend as many as he pleased, and as 
often as he pleased. He may, if he will, decline to choose 
among his young constituents, and recommend them all, 
thus leaving the appointing power to choose among them. 

And hence it follows that the present member is not 
precluded from his right to recommend because his prede- 
cessor had exercised the same right before. 

Stress has been laid upon the phrase, in the act of Con- 
gress, “‘the member of Congress representing the district,” 
and it has been assumed, very hypercritically, I think, 
that the word representing applies only to the time of the . 
appointment. If that be true, it might lead to very inju- 
rious, not to say absurd results. It would, of course, 
annul the recommendation of the former member, and 
might annul the recommendation of the present member, 
also. The examination is to take place in September, and 
I suppose the appointment is to follow immediately. Now 
suppose that a suitable youth is recommended, in good 
faith, by the member then REPRESENTING the district, and 
suppose the member should die just before the day of the 
appointment, shall it be said that no appointment can be 
made—that the power to appoint is, for the time, destroyed 
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by the death of the recommending member, who, being 
dead, is no longer representing the district. I think that 
will not be seriously contended for. 

Upon the whole, sir, I am clearly of opinion that you 
have power to appoint any one who stands recommended 
by a member of Congress who was, at the time he recom- 
mended, representing the district in which the applicant 
resides. And if more than one be so recommended, then 
you have a perfect right to choose among them. 

I have the honor to be, with the greatest respect, 
Your obedient servant, 
| EDWARD BATES. 
Hon. Gipron WELLES, 
Secretary of the Navy. 


P. 8S. Pardon my criticism of the last word in your 
letter. You refer the matter for my “decision.” I beg to 
state that the Attorney General has no power to decide a 
question of law. He can only give his opinions, to aid, as 
far as he can, the judgment of the co-ordinate depart- 
ments. E. B. 





CASE OF DE REPENTIGNY’S HEIRS. 


1, The power of the Secretary of the Interior to employ special counsel 
on behalf of the Government, in the case of a private claim for pub- 
lic lands, is undoubted, under the Act of February 26, 1853. 

2. The fees of such special counsel will be chargeable to the proper fund | 
of the Interior Department, and not to the Judiciary fund. 

8. The amount of such fees is a matter entirely for the determination of 
the Secretary of the Interior, and not for the decision of the Attorney 
General. 

ATTORNEY GENERAL’S OFFICE, 
May 9, 1861. 


Str: On the 6th of April last, B. F. Pleasants, Esq., 
then Acting Solicitor of the Treasury, referred to me 
certain papers relative to proceedings commenced by the 
heirs of the Count de Repentigny, and the alienees of 
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Louis de Bonne, against the United States, in the District 
Court of the United States for the district of Michigan, 
under the act of 19th April, 1860, “‘for counsel and advice 
in regard to the proper defence of the suit, the selection 
of counsel to assist the District Attorney, and the com- 
pensation which should be paid him.” 

It is impossible, with the meagre information furnished 
by the papers before me, to give any trustworthy opinion 
upon the merits of the claim made by these parties, or of 
the defence which the Government ought to make to it. 
But the bill filed by the petitioners discloses the fact that 
this land has not been in the actual possession of any of 
the claimants under the title therein set up, since the year 
1762, (if indeed it ever was.) 

The bill also alleges as true a number of facts, proof of 
which is essential to the success of the claim. Some of 
these must have occurred more than a century ago, and 
some at long intervals since, and most of them are of a 
character to require parol proof. It is hard to believe, 
even if they be all true, that proper legal proof can be 
furnished at this time, and of course the agents of the 
Government can accept no less. Without, therefore, as- 
suming to direct what steps shall be taken in preparing 
for defence against this claim, I am clearly of opinion that 
it should receive the prompt and careful attention of the 
United States District Attorney for the district of Michigan. 

-As the claim is one of magnitude, and, if sustained, will 
deprive the Government of a large quantity of the public 
lands in a most valuable location, I am also of opinion 
that the Secretary of the Interior should cause to be 
employed competent counsel, to assist the District Attor- 
ney. The power of the Secretary of the Interior to 
employ such counsel is undoubted, and is found in the act 
of 26th February, 1853, sec. 1, (10 Stats. at Large, 162,) 
which, as has been said, confers on the head of a depart- 
ment a discretion to employ special counsel on behalf of 
the Government. (7 Op., 141.) The fees of such special 
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counsel will be chargeable to the proper fund of the Inte- 
rior Department, and not to the Judiciary fund. (6 Op., 
299.) 

The question submitted to me asks my opinion as to the 
compensation which should be paid such counsel. The 
amount of such compensation will be a question entirely 
for the Secretary of the Interior, in whom the law vests 
the power of employing counsel in this case. It would 
be, therefore, improper, for me to give any advice on the 
subject. 

Very respectfully, your obedient servant, 
EDWARD BATES. 
Hon. Epwarp JorpaN, 
Solicitor of the Treasury. 





DUTY OF THE ATTORNEY GENERAL. 


The Attorney General will not give an Opinion on a case, submitted by 
the Head of a Department, which is not depending in his Depart- 
ment, and subject to his decision. 


ATTORNEY GENERAL’S OFFICE, 
-_ June 12, 1861. 

Sm: I have the honor to acknowledge the receipt of 
your communication of the 4th inst., relative to the ques- 
tion submitted by the United States District Attorney for 
Minnesota, as to the jurisdiction of the United States 
courts in cases arising under the laws regulating the 
trade and intercourse with Indian tribes. 

It seems that a difference of opinion exists between the 
United States District Judge and the United States Dis- 
trict Attorney for Minnesota, upon the question whether 
the admission of the State of Minnesota into the Union 
amounts to a repeal of the 20th section of the act of the 
30th June, 1834, so as to oust the jurisdiction of the 
United States courts in cases arising under that section; 
and you request my opinion on the question, “in order 
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that it may be properly understood by the Federal and 
State authorities in Minnesota, and the matter of jurisdic- 
tion finally disposed of.” 

If this question were submitted to me upon a case 
depending in your Department, and subject to your 
decision, it would be alike my duty and pleasure to give 
it such examination as its importance demands, and to 
furnish, in aid of your judgment, the result of that exam- 
ination. But it is an inquiry made of you by a District 
Attorney, relative to the jurisdiction of the United States 
District Court of Minnesota, and, so far as the statement 
shows, not even in reference to a case therein pending. 

If it be important that this question shall be settled, as 
_ I doubt not it is, the most direct and certain method of 
securing that result will be for the District Attorney to 
present an indictment, in the court whose jurisdiction is 
questioned, against an offender of the 20th section of the 
act of 1834. That court will then judicially determine 
whether it has jurisdiction of the offence, and act accord- 
ingly. If the District Attorney shall continue to differ in 
opinion from the court, it will be his duty to take such 
steps in the case as, according to its nature, may be proper — 
to correct the judgment of the court. If the law pro- 
vides him with no means of obtaining a review of the 
decision, I presume he will be obliged to accept that 
decision as the law in the case, even though it conflict 
with his opinion. But in no event could the opinion of 
the Secretary of the Interior or of the Attorney General, 
on the question, exercise any controlling influence on the | 
judicial mind. It is the duty of neither Department to 
correct the errors of, or furnish legal decisions for, the 
courts of the United States, or of the State of Minnesota; 
and even if it were, it would be time enough to act 
when the cases were properly presented by appeal or writ 
of error. I am unable to see how my opinion could 
reconcile any conflict which may arise between the Federal 
and State authorities in Minnesota on this question, and I 
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fear that such an opinion might be regarded by those 
authorities as an interference in matters exclusively within 
their cognizance. 

I, therefore, respectfully decline to express any opinion 
on the question submitted by the District Attorney, and 
suggest that he bring it before the United States court of 
his District in the manner I have indicated, or in such 
other way as to him seems right and proper. 


I am, very respectfully, your obedient servant, 
EDWARD BATES. 
Hon. Cates B. Smita, 
Secretary of the Interior. 


PECK’S CASE. 


1. The proviso in the Act of March 3, 1851, making appropriations for the 
Naval service, does not authorize the allowance of rations to officers 
attached to and doing duty on Receiving Vessels. 

2. Whenever an Act of Congress has, by actual decision, or by continued 
usage and practice, received a construction in the proper Depart- 
ment, and that construction has been acted on for a succession of 
years, a change in the construction should not be made unless ins 
palpable case of error and injustice. 


ATTORNEY GENERAL’S OFFICE, 
June 10, 1861. 


Sir: Your letter of the 23d ultimo, relative to the claim 
of Commander EK. Peck, an officer attached te the United 
States receiving ship North Carolina, at Brooklyn, as 
commanding officer from the first of March, 1852, to the 
6th of April, 1855, presents a question as to the true con- | 
struction of that clause of the act of 3d March, 1851, 
making appropriations for the Naval service, which refers 
to the allowance of rations to persons attached to sea- 
going and receiving vessels, and a further question as to 
the effect on that clause of the repealing part of the act 
of 38d August, 1852. 


TO THE SECRETARY OF THE NAVY. 53 
Peck’s Case. 


I shall consider the question as it affects the claim of 
Commander Peck, that being the case submitted. 

The act of 8d March, 1851, (9 Stats. at Large, 621,) after 
making an appropriation for provisions for commissioned, 
warrant, and petty officers, and seamen, including engi- 
neers and marines attached to vessels for sea service, con- 
tains the clause in question, in the form of a proviso: 
‘That no commutation of rations shall be allowed, except 
to officers and their attendants, and for the spirits part of 
the ration; and no person not actually attached to, and 
doing duty on board a sea-going or receiving vessel, and 
the petty officers, seamen, and ordinary seamen attached 
to the ordinary of the navy yards, shall be allowed a 
ration.” 

It is clear that, before the passage of this law, officers 
attached to receiving vessels were not allowed a ration. 
The act of 8d March, 1835, (4 Stats. at Large, 756,) which 
supplied former laws fixing the pay and rations of naval 
officers, limited them to one ration per day, only, when 
attached to vessels for sea-service, and prohibited any other 
pay, compensation, or allowance than that provided for in 
the act, except for traveling expenses. In legislative lan- 
guage, and in the regulations of the naval service, a dis- 
tinction exists between “vessels for sea-service” and 
“receiving slaps,” as will be seen by reference to the 
above-cited act, and various other acts on the same sub- 
ject, and to the naval regulation of 1st November, 1848, 
(Navy Reg. for 1861, 148,) which declares that the receiv- 
ing ships at the several stations are not to be considered 
vessels in commission for sea-service, except, as may some- 
times be the case, while going from one port to another. 
The authority to allow rations to officers attached to 
receiving ships must therefore be conferred by the act of 
1851, or it does not exist. 

The clause of the act of 1851, on which this question 
arises, refors to three classes of persons, viz.: those at- 
tached to sea-going vessels, those attached to receiving 
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vessels, and those attached to the ordinary of the navy 
yards. We have seen that officers of the first class were 
allowed a ration by the act of 1835, sea-going vessels being 
necessarily “vessels for sea-service,”’ within the meaning 
of that act. The question then is, did Congress intend, 
by this clause, to place officers attached to and doing duty 
on board of receiving vessels on the same footing, with 
respect to rations, as officers attached to vessels for sea- 
service? . 

After a careful examination, Iam unable to find in the 
clause any such intention. It is a well settled rule of 
construction, that all laws which appropriate the public 
money must be interpreted strictly against the party to 
whom it is given. He who claims a payment out of the 
Treasury, and bases that claim upon an act of Congress, 
‘must show it to be authorized either expressly or by clear 
implication. (Man. Op. Att’y Gen’l Black, No. 28.) If 
Congress meant to grant a ration to officers of receiving 
ships, it would have been easy to say so, and it 1s hard to 
believe that they would have expressed that meaning in 
the ambiguous phraseology of this clause. 

The appropriation in which it occurs is for provisions 
for every branch of the naval service. A ration is a cer- 
tain proportion of these provisions, and the evident pur- 
pose of the clause is to exclude the inferenc® which might 
be drawn from the general terms of the appropriation, 
that all persons for whose use it was made are entitled to 
rations. The clause was designed to restrict the appropri- 
ation to the persons entitled to rations by then existing 
laws, not to confer the right on other persons. Congress 
evidently thought that persons attached to and doing duty 
on receiving vessels had this right by existing laws, as well 
as persons attached to sea-going vessels, and meant to 
protect it. In this they were mistaken; but that mistake 
ought not to be allowed to have the effect of creating the 
right, unless the words of the statute clearly imply it. I 
cannot believe that, if the law-making power had known 
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the one class only was entitled by law to a ration, they 
would have embraced the other class in the exception; 
and I am unwilling to infer, from the mere fact that both 
classes are included in the clause, (the purpose of which 
is restraining, and not enlarging,) that they meant to con- 
fer on the one, for the first time, a right which the other 
possessed before. 

If language so vague and uncertain can open the doors 
of the Treasury, congressional appropriation bills will 
soon be overwhelmed with double-meaning provisos, skill- 
fully drawn to conceal the sense. I know of no better or 
safer rule, in construing such statutes, than to presume 
that Congress never intends to grant money unless the 
grant is so clearly expressed as to exclude, by the force of 
the words, any other inference. If it be susceptible of a 
rational construction inconsistent with payment, the doubt 
ought to work against the grantee, and in favor of the 
Treasury. This rule certainly accords best with public 
morality, and the duty of public officers, and can work 
no injury to claimants on the Treasury, since it is in their 
power, if Congress means to authorize the payment of 
their claims, to have that meaning expressed in clear and 
apt words. Tested, then, by this rule, I do not think that 
the act of 1851 grants a ration to the officers attached to 
and doing duty on board receiving vessels. 

By your letter of the 4th inst., I learn that: your prede- 
cessor gave to this law the same construction as that at 
which I have arrived. I am informed, also, that the 
Second Comptroller of the Treasury, on the 16th of June, 
1851, adopted the same view of it, and that the practice 
of your Department has always conformed thereto. If 
my conclusion on this subject were less clear than it is, it 
would be greatly strengthened by these facts; for, as was 
said by Attorney General Taney, (2 Op., 558,) whenever 
an act of Congress has, by actual decision or by continued 
usage and practice, received a construction at the proper 
Department, and that construction has been acted on for 
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®& succession of years, it must be a strong and palpable 
case of error and injustice that would justify a change in 
the interpretation to be given to it. (See also 4 Op., 470.). 

Under the view which I have taken of the act of 1851, it 
becomes unnecessary to consider the effect of the partial 
repealing clause of the act of. 3d August, 1852. 


I am, very respectfully, your obedient servant, 


EDWARD BATES. 
Hon. GipEon WELLES, | 


Secretary of the Navy. 


RIGHTS OF SETTLERS UNDER THE PRE-EMPTION LAWS— 
CLAIM OF BELDING’S HEIRS. 


1. Where a person in 1829 entered upon public land, and occupied and 
improved the same continuously until the passage of the Act of May 
29, 1830, but took no steps to enter with the Register of the Land 
Office, under that Act, the land so occupied and improved until 1888, 
it was held that, by the operation of the Act of April 20, 1882, exempt- 
ing from sale or appropriation the land in question, he had lost his 
right of entry. 

2. The Act of May 29, 1830, granting pre-emption rights to settlers on the 
public lands, did not vest in a settler any right to the land occupied 
and improved by him. It gave him only a contingent right to 
become the first purchaser of the land, without competition, when it 
should be brought into general market. And the Government had a 
right, at any time before proof and payment were made by such 
settler, to reserve the land from sale, and deprive him of the privi- 
lege conferred by the Act of 1880. 

8. The decision of the Register and Receiver of the Land Office, that a 
claimant had settled upon and occupied land in accordance with the 
Act of May 29, 1830, is not of necessity final and conclusive. 

4, In all cases of plain and obvious conflict between the provisions of the 
Constitution and the provisions of a statute, not only the Judiciary 
Department, but every Department of the Government required to 
act upon the subject matter, must determine what the law is, and 
obey the Constitution. 

5. It is within the power of the Head of an Executive Department to allow 
a claim which has been rejected by one of his predecessors, without 
new evidence. But the decisions of the Head of a Department ought 
only to be reversed on clear evidence of mistake or wrong. 


ATTORNEY GENERAL’S OFFICE, 
June 12, 1861. 


Sir: Your letter of the 2d ultimo, relative to the claim 
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of Belding’s heirs for a patent for the Hot Springs Tract, 
' in Arkansas, has received my consideration. 

1. The first question presented is; whether an entry 
upon lands of the United States, made in 1829, and a 
continued occupancy and improvement of the same from 
that time until the passage of the act of May 20, 18380, 
give such occupier a vested interest in the land. 

A mere entry upon land, with continued occupancy and 
improvement thereof, gives no vested interest in it. It 
may, however, give under our national land system a privi- 
lege of pre-emption. But this is only a privilege conferred 
on settlers, to purchase the land in preference to others, 
(2 Bouv. L. Dic., 351.) Of course it amounts to nothing 
until the land is actually open to sale, and until the settler 
takes the steps necessary to procure the Government title. 
His settlement protects him from intrusion or purchase 
by others, but confers no right against the Government. 
Until he makes an entry in the Land Office, and pays the 
purchase money, he is on the land only by sufferance, and 
may be turned off at the pleasure of the Government. 
To obtain a right to the land, he must comply with the 
conditions of the act of Congress, which give the privi- 
lege of pre-emption; and it is compliance with those con- 
ditions,.and not the settlement, which vests in him an 
interest in the land. 

The act of 29th May, 1830, (4 Stat. at L., 420,) author- 
ized the settler or occupant of the public: lands who was 
then in possession, and had cultivated any part thereof in 
the year 1829, to enter with the Register of the Land 
Office for the proper District any number of acres not 
more than a quarter-section, to include his improvements, 
upon paying to the United States the then minimum 
price. This act gave to the occupant an inchoate right of 
entry, and if he had taken the steps directed by the act 
to enforce that right, before the passage of the act of 20th 
April, 1832, it would have become vested. But failing to 
do that, the land was left open to the operation of the act 
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last named, and was by its force exempted from entry, 
location, or appropriation. 

When the act of 1832 became a law, the tract in ques- 
tion was yet the property of the United States, and the 
occupant’s possession and cultivation of it conferred sim- 
ply a privilege to acquire the title in preference to others, 
if he chose to do so. But he had taken no step to avail 
himself of that privilege, and therefore the act of 1832 
withdrew the land from entry, exactly as if no one had 
ever occupied it. Being thus withdrawn, it seems clear 
that the claimant cannot, by any subsequent proceedings, 
recover the foothold of which the act deprived him. 

2. Your second question is—If, after such occupation 
and improvement, the entry was not made before the 
land officers until the year 1838, because the land was not 
surveyed until that year, did the occupier lose his right 
of entry in consequence of such delay in proving it? 

We have seen that the occupant acquired no right until 
he complied with the conditions of the act of 29th May, 
1830. One of those conditions was (sec. 3) that, prior to 
any entry being made under the privileges given by the 
act, proof of settlement or improvement should be made, 
to the satisfaction of the Register and Receiver of the 
District, agreeably to the rules to be prescribed by the 
Commissioner of the General Land Office for that pur- 
pose. This proof must have preceded the entry in the 
Land Office, and if not made until the year 18388, I am of 
Opinion that the occupier had lost his right of entry. The 
act of 20th April, 1882, as I have said, intervened, and 
deprived the occupant of the privilege of which he might 
have availed himself before its passage. If the fact was 
that he could not make the entry because the land was 
not surveyed until the year 1838, I do not see that it 
makes any difference. It may have been his misfortune 
that Congress took away a privilege that he might have 
reduced to a right, if the land had been surveyed; but the 
‘power of Congress to do so was unquestionable, and as 
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there is no evidence that he did anything to procure a 
title before the act of 1832 was passed, it left him in no 
worse condition than he was in before the act of 1880 was 
passed. But Ido not think that it was necessary for him 
to wait until the land was surveyed before doing anything 
to secure his right. If he had, before the act of 1832 was 
passed, made the proof of settlement or improvement 
required by the act of 1880, and taken all the steps in his 
power to designate and assert his claim, it would present 
a grave question whether he had not removed the land 
from the operation of the act of 1832, or, in other words, 
whether the failure of the Government officers to do their 
duty would have deprived him of his land. However 
this may be, it is clear that, having waited until long after 
the act of 1832 had exempted this land from entry, loca- 
tion, or appropriation, his entry was made too late. 

That the occupant’s right to the land sprung, not from 
the settlement, but from the proof thereof, and the subse- 
quent proceedings in the Land Office, is apparent from 
the fact that the 4th section of the act of 1830 declares 
that its provisions shall not be available to any person 
who shall fail to make the proof and payment required 
before the day appointed for the commencement of the 
sales of lands including the tract on which the right of 
pre-emption is claimed. The 5th section limits the opera- 
tion of the act to one year after its passage. If the right 
to the land grew out of settlement, and not out of the 
proceedings before the Land Office, this limitation was 
useless, for the right being once created by the act, the 
lapse of a year would not destroy it. The obvious pur- 
pose of the limitation was to compel those who were set- 
tlers prior to the passage of the act to make proof and 
payment within the year, failing which, the privilege of 
pre-emption was at an end. None of the acts which were 
passed afterwards, extending and renewing the provisions 
of the act of 1830, applied to the tract of land in question, 
as they were passed after the act of 20th of April, 1832, 
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which withdrew four sections, including Hot Springs, 
from entry or appropriation. 

8. Was the decision of the Land officers, that the claim- 
ant had settled upon and occupied the land in accordance 
with the act of 29th May, 1830, final and conclusive upon 
that point? 

I answer that, even if their decision was final and con- 
clusive, that he had settled on and occupied the land, it 
does not follow that he thereby acquired a right to the 
title to this land. It is not the want of a settlement or 
occupancy that stands in the way, but the failure to take 
the steps necessary to make the settlement available under 
the act of 1880, before the act of 1832 was passed. 

By the “Land officers,” referred to in this question, I 
understand you to mean the Register and Receiver of the 
Land Office of the district in which the land was situated, 
who reported that Belding had settled upon and occupied 
the land. It is true that the 3d section of the act of 1830 
makes the Register and Receiver the tribunal to whose 
‘“‘ satisfaction” proof of the requisite facts must be made, 
agreeably to the rules prescribed by the Commissioner of 
the General Land Office. But the Ist section of the act 
of 4th July, 1836, (5 Stats. at Large, 107,) provides that 
the executive duties prescribed by law, appertaining to 
the surveying and sale of the public lands of the United 
States, or in any wise respecting such public lands, and 
also such as relate to private claims of land, and the 
issuing of patents for all grants of lands under the author- 
ity of the Government of the United States, shall be sub- 
ject.to the supervision and control of the General Land 
Office, under the direction of the President of the United 
States. And in Barnard vs. Ashley, (18 How., 44,) it is 
held that the powers of Registers and Receivers, under 
the acts of 29th May, 1830, and 19th June, 1834, are 
modified by this act of 1836, so as to be under the super- 
vision of the Commissioner. I am of opinion that the 
decision of the Land officers, that the claimants had set- 
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tled upon and occupied the land in accordance with the 
act of 29th May, 1830, was not of necessity final and 
conclusive. 

4. The fourth question concerns the power of an Execu- 
tive Department to examine and decide upon the validity 
of an act of Congress, and to disregard its provisions. 

There may possibly arise cases of plain and obvious 
conflict between the provisions of the Constitution and 
the provisions of a statute. In such cases, there is no 
room for construction, no ground for argument; and in 
all such cases, not only the Judiciary Department, but 
every Department, and indeed every private man who is 
required to act upon the subject matter, must determine 
for himself what the law of the land, as applicable to the 
case in hand, really is. He must: obey the law, the whole 
law; and if the conflict between the Constitution and the 
act of Congress—the higher and the lower law—be plain 
and unquestionable, he must, of necessity, disregard the 
one or the other. He cannot disregard the Constitution, 
for that is the supreme law; and therefore he must obey 
the Constitution, even though, in doing so, he must dis- 
regard a statute. The Constitution is the highest and 
strongest law of all, and therefore the lower and weaker 
law must yield to it in every case, before every tribunal, 
high or low, judicial or executive. This is predicated of 
cases where the conflict of law is plain and obvious. But 
in cases in which the conflict of law is doubtful, and its 
existence has to be made out by argument, I think it far 
more prudent for the administrative officer to follow the 
statute, and leave the party who may be dissatisfied with 
the decision to seek his remedy in the courts. But in this 
case [I see no conflict at all. The form of the question 
leaves me to infer—for it is not plainly stated—that the 
supposed conflict arises out of the two acts of Congress, 
of 1830 and 1832. The first gives the right of pre- 
emption, the second reserves the land from sale; and it 
seems to be supposed that the first gave to the pre-emptor 
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a vested right to the land, and that the second, in reserv- 
ing the land from sale, assumed to take away that vested 
right; and so, that there is a conflict between the act of 
1832 and the Constitution. 

I do not think so. The act of 1830 did not vest in the 
claimant any right to the land; it gave him only a contin- 
gent right (not binding on him, but to be used or waived 
at his pleasure,) to become the first purchaser of the land, 
without competition, when the Government should think 
fit to bring the lands into general market. This is not a 
vested right, it is not any present title to the land, but 
only a personal privilege, gratuitous, prospective, and 
contingent; and the general proprietor (the Government) 
had perfect right to reserve the land from sale. And 
therefore there is no good reason for supposing that the 
act of 1832 is unconstitutional. 

5. Is it within the power of the head of an executive 
Department to examine and allow a claim which has 
before been examined and rejected by one of his prede- 
cessors, without new evidence? 

I know of no statute which prohibits the head of a 
Department from examining and allowing a claim which 
has been before rejected by his predecessor; even where 
no new evidence is adduced, and without a statutory pro- 
hibition, I presume that he would have the power to do 
so. Ido not think that the decision of the head of a De- 
partment upon a claim before him has, upon the rights of 
claimants, the final and irrevocable effect of the judgment 
of a court of justice. Before giving them such effect, it 
would be necessary to introduce the care and precision in 
commencing and conducting proceedings, strictness in the 
admission of evidence, fullness of argument, and facility 
of appeal to the tribunal of last resort, with which, in 
courts of justice, the law surrounds suitors. In the ad- 
ministration of the executive Departments, as a general 
rule, these forms are neither appropriate nor possible, 
since the duties are ministerial rather than judicial. 
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But whilst these decisions are not, therefore, of final 
effect, they are certainly entitled to great respect, and 
should not be lightly overthrown. The Supreme Court, 
in the case of the United States vs. the Bank of the 
Metropolis, (15 Pet., 400-1,) have gone so far as to say 
that, where the rights of a third party had intervened, 
upon the decision of the Postmaster General allowing a 
credit, the succeeding Postmaster General had no power 
to reverse the decision of his predecessor, but resort could 
only be had to the judicial tribunals of the country to 
correct the illegal allowance. And in 5 Opin., 187, Mr. 
Attorney General Johnson treated the practice of the 
Treasury Department in cases analogous to the one before 
him, as conclusive upon the head of the Department. 
Whilst I cannot accord to the decisions, or even the prac- 
tice of a Department, an effect so binding, I concur fully 
in the propriety of giving to them full weight and authority. 
Legal certainty is always desirable, and it can only be 
attained by respecting carefully considered precedents. 
And it is quite impossible to establish any departmental 
system of practice, if the opinions of each Secretary are 
to furnish, for the time, the only rule of action. The con- 
venience and interests of the Government and the rights 
of claimants require uniformity and certainty; and the 
well-considered decision of the head of a Department 
ought only to be reversed upon clear evidence of mistake 
or wrong. 

Very respectfully, 
EDWARD BATES, 

Hon, Cares B. Smita, 

Secretary of the Interior. 
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RYAN’S CASE. 


1. It is well settled that it is beyond the power of the President to annul 
or revoke the sentence of a Court Martial which has been approved 


and executed under a former President. : 
2. The rule is not confined to cases in which, by the Articles of War, the 


sentence of the Court is required to be approved by the President. 


ATTORNEY GENERAL’S OFFICE, 
| June 18, 1861. 

Sir: You have referred to me, for my opinion, the 
petition of John Ryan, a soldier of the United States 
Army, convicted and sentenced by a General Court 
Martial, held at Fort Brown, in the State of Texas, on the 
14th of November, 1860, and now imprisoned in pur- 
suance of that sentence, in the Penitentiary of the Dis- 
trict of Columbia. This petition asks not for a pardon, 
but “that you revoke the decree of the said Court, and 
order the discharge of the petitioner from the said Peni- 
tentiary for the errors appearing upon the record.” 

It appears by the record, that on the 23d April, 1860, 
Ryan was convicted by a General Court Martial, sitting by 
order of Colonel R. E. Lee, then commanding in the 
Department of Texas, upon two charges, viz: Conduct to 
the prejudice of good order and military discipline, and 
2d, Violation of the 9th Article of War, in firing a loaded 
rifle at a Corporal of his Company, with intent to kill 
said Corporal, when in the execution of his office. It 
further appears, that the sentence not being sufficiently 
definite, the Court was reconvened by order of Colonel 
Lee, and on the 14th of November, 1860, the sentence 
reconsidered. On the 27th of November, 1860, the pro- 
ceedings and finding were approved, and the sentence 
confirmed and directed to be carried into execution by 
Colonel] Lee; and on the 5th of January, 1861, the Secre- 
tary of War, Mr. Holt, by order of the President, directed 
that Ryan should be turned over to the Penitentiary in 
the District of Columbia, agreeably to the sentence of the 
Court. 
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_ It will thus be seen that this application to revoke the 
sentence of the Court, is made after it has been approved 
by the proper officer and executed by the Secretary of 
War under the orders of the President. 

The difficulty that stands in the way of your consider- 
ing the reasons assigned in the petition why its prayer 
should be granted, is that it is made too late. The prisoner 
has been tried, convicted, and sentenced under the estab- 
lished forms of law, and, by the orders of your predeces- 
sor, is now suffering the penalty of his offence. If, as is 
alleged in the petition, any irregularities occurred in the 
proceedings of the Court Martial, it was his right and his 
duty to have taken exception to them before they were 
approved and confirmed by the commanding officer. He 
might and ought to have raised the questions he now 
presses on your attention before that officer, without whose 
confirmation the sentence of the court-martial was a vain 
thing, (65 Art. of War,) and who occupied towards the 
court-martial and its proceedings a relation similar to that 
which the judge in a civil court occupies toa jury. (6 Op. 
206.) But having neglected to do so, he has lost his day 
in court, and has now no redress except by an appeal to 
the Executive clemency, which by this petition he does 
not make. 

That it is beyond the power of the President to annul 
or revoke the sentence of a court-martial which has been 
approved and executed under a former President is well 
settled. In 1825, Attorney General Wirt declared it to be 
the rule which each administration prescribed to itself, to 
consider the acts of its predecessors conclusive so far as the 
Executive is concerned, and he refused to examine the 
claim of two persons to commissions in the Navy, where, 
under the former administration, that claim had been 
rejected. (1 Op., 486, Ed., 1851.) In the case of Com- 
modore Barron, who had been tried and sentenced by a 
competent court and the sentence approved by the Presi- 
dent, Attorney General Legare said: “It is too much to 
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ask that a solemn judicial sentence thus pronounced, rati- 
fied, and acquiesced in, should be set aside as a mere 
nullity, because irregularities (admitting them to be such) 
of which the accused might have availed himself in arrest 
of judgment, were suffered by him to pass without objec- 
jection; or, because objection being made, it was over- 
ruled by the competent authorities.” And he adds: “It 
is a vain conceit, that because the proceedings are irregular, 
and fatally irregular, (if the exception be taken in proper 
time,) therefore the judgment, once suffered to be entered 
up, is void.” (4 Op., 170.) 

Attorney General Nelson, (4 Op., 274,) held that a sen- 
tence of dismissal by a court-martial, approved by the 
President, could not be annulled, and said: ‘“‘I know of 
no revisory power by which that sentence can now be re- 
scinded, annulled, or modified. It has been passed upon 
by the competent authority from whose decision the law has 
provided no appeal. It must therefore forever stand as 
the judgment of the court. The effect of the judgment, 
it is true, may be removed; not, however, in virtue of any 
authority to reverse the court’s sentence, but in the 
exercise of the power of appointment,” &c. To the same 
effect is the case of Lieutenant Devlin who was dismissed, 
(6 Op., 369,) where Attorney General Cushing citing with 
approval some of the foregoing authorities, adds, “the 
decision of the President, in cases of this sort, is that of 
the ultimate judge provided by the Constitution and laws, 
Like that of any other court in the last resort of law, it is 
final as to the subject-matter.” 

Nor is the rule confined to cases in which, by the Articles 
of War, the sentence of the court is required to be 
approved by the President, for in Major Howe’s case, (6 
Op., 514,) where the sentence was approved by the com- 
manding officer, as in the present case, Attorney General 
Cushing held that having been so approved, and executed 
by the President, a succeeding President could not revise 
it. He says: ‘The decision of the court-martial upon 
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the case of Howe was within its proper jurisdiction and 
rightful cognizance, and even if the point had been 
erroneously decided, it would have. been an erroneous 
decision only, not a void judgment. The error would 
have been subject to be reviewed and corrected only by the 
commanding general.’ ; 

These authorities are certainly conclusive against your 
power to grant the prayer of the petitioner, unless indeed 
the record should show that from some cause the proceed- 
ings are absolutely null and void; for, in Devlin’s case, 
(supra) and in the case of Captain Downing, (7 Op., 98,) 
Mr. Cushing suggests that the only ground on which the ‘ 
President could interfere would be, that of nullity of pro- 
ceedings, as being for instance, coram non judice ; or, for 
other cause, absolutely void ab initio. 

But a discussion of the extent of this exception to the 
general rule, is quite unnecessary in this case, since it is 
perfectly clear that the objections which Ryan urges 
against the proceedings of the court-martial, if taken as 
true, only show irregularities, and not such want of juris- 
diction, or other cause, 4s would render the action of the 
court void ab initio. It is not denied that when the offence 
was committed and the court was organized, he was a 
soldier in the service of the United States, and therefore 
amenable to a court-martial, nor is it questioned that the 
court was convened by proper authority and composed of 
the proper officers duly qualified to act. Being then law- 
fully constituted, and having undoubted jurisdiction of the 
case, it is impossible that any subsequent irregularities, 
such as are alleged, could render their action a nullity, 
when it was confirmed without objection by the command- 
ing officer and carried into execution by the President of 
the United States. Iam therefore of opinion that you have 
no power to accede to the prayer of the petitioner, even 
if all the allegations contained in his petition be true. 

I know of no redress which is open to him except an 
appeal to the pardoning power, and as that is not made in 
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the petition you have referred to me, I express no opinion 


on the subject. 
‘Your obedient servant, 


EDWARD BATES. 
The PRESIDENT. 





MARSHALS OF THE TERRITORIES. 


1. The Marshals of the several Territories of the United States are required 
to give bond for the faithful discharge of their duties, in the manner 
prescribed by the 27th Section of the Act of September 24, 1789. 

2. The opinion of Attorney General Black, of June 9, 1860, dissented 

from. 
ATTORNEY GENERAL’S OFFICE, 


June 15, 1861. 


Sir: Your communication of the 27th ultimo submits 
for my consideration the question, whether the marshals 
of the Territories of the United States are required to give 
bond for the faithful performance of their duties in the 
manner prescribed by the 27th section of the act of 24th 
September, 1789, to establish the judicial courts of the 
United States. 

The 27th section of that act, commonly called the 
Judiciary Act, (1 Stats., 87,) after providing for the appoint- 
ment of a marshal for each district, for four years, adds 
that ‘“‘ before he enters on the duties of his office, he shall 
become bound for the faithful performance of the same, 
by himself and by his deputies, before the judge of the 
district court of the United States, jointly and severally, 
with two good and sufficient sureties, inhabitants and free- 
holders of such district, to be approved by the district 
judge in the sum of $20,000,” &c. 

A review of the acts of Congress, under which the 
marshals of the several Territories of the United States 
are appointed, shews that the section above cited, furnishes 
the rule by which these officers are to be governed in 
qualifying themselves for the performance of their duties. 
The present Territories of the United States are New 
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Mexico, Utah, Washington, Nebraska, and the three 
embryo Territories of Dakota, Nevada, and Colorado, now 
organizing under the legislation of the last session of 
Congress. | 

The act providing for the government of Daxora, (Act 2 
March, 1861, sec. 10, 12 Stats., 242,) authorizes the appoint- 
ment of a marshal for the Territory, and declares that 
‘‘he shall perform the duties, be subject to same regulations 
and penalties, and be entitled to the same fees as the 
marshal for the Territory of Nebraska.” 

The organic acts of the Territories of NesprasKka (30th 
May, 1854, sec. 11, 10 Stats., 281,) and Nevapa, (2 March, 
1861, sec. 10, 12 Stats., 213,) authorize the appointment of a 
marshal, and in the same words as the act last cited, 
impose on him the same duties, subject him to the same 
regulations and penalties, and entitle him to the same fees 
as the marshal for Utah Territory. 

_ The acts organizing the Territories of Utan, (9 Sep- 

tember, 1850, sec. 10, 9 Stats., 456,) New Mexico, (9 Sep- 
tember, 1850, sec. 11, 9 Stats., 450,) WasHineTon, (2 March, 
18538, sec. 10, 10 Stats., 176,) and CoLorapo, (28 February, 
1861, Sec. 10, 12 Stats., 175,) in precisely the same language, 
authorize the appointment of a marshal for these respective 
Territories, and with like provision that he shall perform 
the same duties, be subject to the same regulations and 
penalties and entitled to the same fees as the marshal for 
the Territory of Oregon. 

Recurring to the Oregon act, (14 August, 1848, sec. 10, 
9 Stats., 8327,) we find a reference back in similar terms to 
the act establishing the territorial government of Wis- 
consin, (20 April, 1836, sec. 10, 5 Stats.,14,) and there we 
learn that the fountain which supplies these wide-reaching 
streams of statutory authority, is the act of 3d March, 
1815, (3 Stats., 235,) creating the office of marshal for the 
northern judicial district of New York. It declares that 
“the terms of appointment and service, together with the 
duties, responsibilities and emoluments of the said marshal, 
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for the district aforesaid, shall be in all respects the same 
within the said district, as the terms of appointment and 
service, the duties, responsibilities, and emoluments of all 
other marshals within their respective districts in the United 
States.” Now, the terms of appointment and service, 
and some of the duties of the office of marshal, referred 
to in this act, are prescribed, as we have seen, by section 
27 of the act of 1789, before cited. Among these is the 
duty of giving a joint and several bond by himself and 
his deputies before the judge of the district court, with 
two good and sufficient sureties, inhabitants and free- 
holders of the district, to be approved by the district 
judge, in the sum of $20,000, and this before he enters on 
the duties of his office. Thus by this circuitous route, we 
arrive at the certain result, that the marshals of the several 
Territories are required to give bond and qualify them- 
selves according to the provisions of the act of 1789, and 
that, in this respect at least, no distinction exists between 
them and the marshals of the districts of the United 
States appointed directly under that act. 

I have referred to these various acts of Congress thus 
minutely, because my predecessor, Attorney General Black, 
on the 9th of June, 1860, gave an opinion to the Secretary 
of the Interior, that the sureties of the marshal of Utah 
Territory need not be residents of the Territory, and that 
the provisions of the act of 1789 did not apply to the 
marshal of a Territory. Dissenting, as I do, from that 
Opinion, it is due both to him and the importance of the 
subject that I should set forth the reasons of that dissent, 
_and I know no way more effective of so doing, than by a 
statement, such as I have given, of the acts of Congress 
relating to the subject. 

I am, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Carrs B. Smita, 
Secretary of the Interior. 
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APPOINTMENT OF COMMISSIONERS. 


The President has no authority to appoint a Commissioner with powers 
of Commissioners appointed by a Circuit Court. 


ATTORNEY GENERAL’S OFFICE, 
June 24, 1861. 


Srr: I have examined the petition for the appointment 
of a United States commissioner at St. Louis, and have 
the honor to return the same to you herewith. I am not 
aware that the President has any authority to appoint a 
commissioner for any purpose such as seems to be con- 
templated in the petition. The power to appoint com- 
missioners to take bail affidavits and depositions, and to 
exercise the powers of magistrates, in respect to offenders 
for any crime or offence against the United States, and the 
other powers vested in them by various acts of Congress, 
belongs to the circuit courts of the United States, and not 
to the President. 

I do not see, therefore, how the prayer of the petition 
can be granted by you. 

I am, very respectfully, 
Your obedient servant, 


EDWARD BATES. 
The PRESIDENT. 





REMOVAL OF INTRUDERS FROM PUBLIO LANDS. 


The President should not exercise the power conferred by the Act of 

- March 3, 1807, to remove squatters from lands of the United States over 

which a right of way has been granted by Congress to a Railroad Com- 
pany. 


ATTORNEY GENERAL’S OFFICE, 
June 24, 1861. 
Sir: I have been handed the papers which I have the 
honor to enclose to you herewith, and find that it will be 
for you to determine whether the prayer of the petition 
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shall be granted. But as the question involved is one 
which belongs more particularly to this Department, I 
take the liberty to express to you my views thereon, in 
advance of any formal reference of it, and thus relieve you 
of the trouble of examining its legal aspects. 

It appears that Congress, by the act of February 8th, 
1859, granted to a railroad company “the right of way 
through, and the privilege of constructing depots, &c., on 
the public lands, &c., called the Fort Gratiot Military 
Reservation,” on certain conditions, and on the 8th of 
March, 1859, the then Secretary of War, by the supposed 
authority of that act, and in consideration of $7,135 50, 
paid by the company, by deed, granted to said company, 
in fee simple, all of certain lots of land in said reservation. 
It further appears that certain squatters occupy a portion 
of the premises so granted, and the railroad company 
ask the President “ to cause the provisions of the act of 
March 8d, 1807, to be enforced as to those squatters, or to 
permit them (the petitioners) to use such other remedy in 
name of the United States, as they (the petitioners) may 
deem fit.” 

The act of March 3d, 1807, in brief, authorizes the 
President to direct the marshal of the district, and take 
such other measures, and employ such military force as he 
may deem proper, to remove from the lands of the United 
States, any person who shall take possession thereof or 
make a settlement thereon, which land shall not have been 
previously sold, ceded, or leased by the United States, or 
the claim to which land by such person shall not have 
been previously recognized or confirmed by the United 
States. 

This act plainly applies to the public lands of the United 
States not disposed of. It provides a summary method of 
ejecting squatters, not for the benefit of purchasers or any 
private person, but for its own benefit. 

If the land occupied by the squatters in this case is in 
possession of this railroad company, or if they have a 
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legal right to the possession of it, I do not think that the 
President would be justified in applying the stringent 
provisions of the act of 1807 for their benefit. 

It is very doubtful whether the deed executed by the 
Secretary of War, conveying, as it does, the fee simple of 
the land, is authorized by the act of February 8th, 1859. 
But if it did convey a valid title, then, of course, the 
grantee has no right to call upon the Government to drive 
trespassers off his (the grantee’s) land, by the summary 
remedy provided in the act of 1807. 

If the deed did not convey the title, as it purports to do, 
we must look to the act of 1859, to learn the nature and 
extent of the company’s rights. If the company be 
within the category described in the act, (and I doubt not 
it is,) then the act grants to them “the right of way 
through, and the privilege of constructing depots and 
workshops on the public lands,” &c., and provides for the 
“payment of the price of such grant or grants” within a 
specified time. This givesa legal right to possess and 
use the land to the extent and for the purposes of the 
grant, and this right of possession and use the grantees 
may protect and vindicate against all trespassers (squatters 
or others) by a resort to the ordinary process of courts of 
justice. But I do not think that, in addition to these 
remedies, they have a right to call upon the President to 
interfere in their behalf, by using the stringent powers 
conferred on him by the act of 1807. It may be well 
doubted whether the President can exert those powers 
upon land the right to possess which has by law been 
granted to private persons. 

But whatever may be the powers of the President in 
the premises, the propriety of their exercise may be 
strongly questioned in a case where the only parties injured 
by the trespass are private parties who have ample means 
of redress by a resort to courts of justice. It is probable 
that the persons whom the company desire to remove 
from these lands are mere squatters, without title or right ; 
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but if that be so their removal can be effected the more 
easily and promptly by law, and if they are on the lands 
under a claim of title, it is but fair that their rights should 
be adjudicated by a competent tribunal. 

Nor can I see any good reason why the President should 
authorize this company to use the name of the United 
States in any other remedy which they may deem fit to 
adopt. The Government does not need to resort to courts 
of justice to vindicate her right to the possession of the 
public lands, and the President has no warrant in law to 
lend her name to private persons for the vindication of 
their private rights. If they have a just claim to legal 
redress it can better be asserted in their own name than 
in hers. If they have no such claim I do not see how the 
use of the Government’s name can cure this defect. 

For these reasons I am of opinion that the prayer of the 
petition should not be granted. 

I am, very respectfully, 
Your obedient servant, 


EDWARD BATES. 
The PRESIDENT. 





SUSPENSION OF THE PRIVILEGE OF THE WRIT OF 
HABEAS CORPUS. 


1. In atime of great and dangerous insurrection the President has the 
lawful discretionary power to arrest and hold in custody persons 
known to have criminal intercourse with the insurgents, or persons 
against whom there is probable cause for suspicion of such criminal 
complicity. 

2. In such a case of arrest the President is justified in refusing to obey a 
writ of habeas corpus issued by a court or judge, requiring him or 
his agent to produce the body of the prisoner and show the cause of 
his capture and detention, to be adjudged and disposed of by such 
court or judge. 


ATTORNEY GENERAL’s OFFICE, 
July 5, 1861. 
Siz: You have required my opinion in writing upon the 
following questions; 
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1. In the present time of a great and dangerous insur- 
rection, has the President the discretionary power to cause 
to be arrested and held in custody, persons known to have 
criminal intercourse with the insurgents, or persons against 
whom there is probable cause for suspicion of such crimi- 
nal complicity ? 

2. In such cases of arrest, is the President justified in 
refusing to obey a writ of habeas corpus issued by a court 
or a judge, requiring him or his agent to produce the body 
of the prisoner, and show the cause of his caption and 
detention, to be adjudged and disposed of by such court 
or judge? 

To make my answer to these questions at once consis- 
tent and plain, I find it convenient to advert to the great 
principle of government as recognized and acted upon in 
most, if not all,the countries in Europe, and mark the 
difference between that principle, and the great principle 
which lies at the bottom of our national government. _ 

Most European writers upon government assume, ex- 
pressly or by implication, that every national government 
is, and must be, the full expression and representation of 
the nation which it governs, armed with all its powers and 
able to assert all its rights. In England, the form of 
whose government more nearly approximates our own, 
and where the rights, interests, and powers of the people 
are more respected and cared for than in most of the 
nations of the European continent, it has grown into an 
axiom that “ The Parliament is omnipotent,” that is, that 
it can do anything that is possible to be done by legisla- 
tion or by judgment. For all the ends of government, 
the Parliament is the nation. Moreover, in Europe gen- 
erally, the sovereignty is vested visibly in some designated 
man or set of men, so that the subject people can see their 
sovereign as well as feel the workings of his power. But 
in this country it has been carefully provided otherwise. 
In the formation of our national government, our fathers 
_ were surrounded with peculiar difficulties arising out of 


76 HON. EDWARD BATES 





Suspension of the Privilege of the Writ of Habeas Corpus. 


their novel, I may say unexampled, condition. In resolv- 
ing to break the ties which had bound them to the British 
empire, their complaints were levelled chiefly at the King, 
not the Parliament nor the people. They seem to have 
been actuated by a special dread of the unity of power, 
and hence, in framing the Constitution, they preferred to 
take the risk of leaving some good undone, for lack of 
power in the agent, rather than arm any governmental 
officer with such great powers for evil as are implied in 
the dictatorial charge to “see that no damage comes to 
the commonwealth.” 

Hence, keeping the sovereignty always out of sight, 
they adopted the plan of “ checks and balances,”’ forming 
separate departments of Government, and giving to each 
department separate and limited powers. These depart- 
ments are co-ordinate and coequal—that is, neither being 
sovereign, each is independent in its sphere, and not sub- 
ordinate to the others, either of them or both of them 
together. We have three of these co-ordinate depart- 
ments. Now, if we allow one of the three to determine 
the extent of its own powers, and also the extent of the 
powers of the other two, that one can control the whole 
government, and has in fact achieved the sovereignty. 

We ought not to say that our system is perfect, for its 
defects (perhaps inevitable in all human things) are obvious. 
Our fathers, having divided the government into co- 
ordinate departments, did not even try (and if they had 
tried would probably have failed) to create an arbiter 
among them to adjudge their conflicts and keep them 
within their respective bounds. They were left, by design, 
I suppose, each independent and free, to act out its own 
granted powers, without any ordained or legal superior 
possessing the power to revise and reverse its action. 
And this with the hope that the three departments, mutu- 
ally coequal and independent, would keep each other 
within their proper spheres by their mutual antagonism— 
that is, by the system of checks and balances, to which 
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our fathers were driven at the beginning by their fear of 
the unity of power. 

In this view of the subject it is quite possible for the 
same identical question (not case) to come up legitimately 
before each one of the three departments, and be deter- 
mined in three different ways, and each decision stand 
irrevocable, binding upon the parties to each case; and 
that, for the simple reason that the departments are co- 
ordinate, and there is no ordained legal superior, with 
power to revise and reverse their decisions. 

To say that the departments of our government are co- 
ordinate, is to say that the judgment of one of them is 
not binding upon the other two, as to the arguments and 
principles involved in the judgment. It binds only the 
parties to the case decided. But if, admitting that the 
departments of government are co-ordinate, it be still con- 
tended that the principles adopted by one department, in 
deciding a case properly before it, are binding upon 
another department, that obligation must of necessity be 
reciprocal—that is, if the President be bound by the princi- 
ples laid down by the judiciary, so also is the judiciary 
bound by the principles laid down by the President. And 
thus we shall have a theory of constitutional government 
flatly contradicting itself. Departments co-ordinate and 
coequal, and yet reciprocally subordinate to each other! 
That cannot be. The several departments, though far 
from sovereign, are free and independent, in the exercise 
of the limited powers granted to them respectively by the 
Constitution. Our government indeed, as a whole, is not 
vested with the sovereignty, and does not possess all the 
powers of the nation. It has no powers but such as are 
granted by the Constitution; and many powers are ex- 
pressly withheld. The nation certainly is coequal with all 
other nations, and has equal powers, but it has not chosen 
to delegate all its powers to this Government, in any or all 
of its departments. 

The government, as a whole, is limited, and limited in 
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all its departments. It is the especial function of the 
judiciary to hear and determine cases, not to “ establish 
principles” nor “settle questions,” so as to conclude any 
person but the parties and privies to the cases adjudged. 
Its powers are specially granted and defined by the Con- 
stitution. (Art. 3, sec. 2.) 

‘‘The judicial power shall extend to all cases in law and 
equity arising under this Constitution, the laws of the 
United States, and treaties made, and which shall be made, 
under their authority; to all cases affecting ambassadors, 
other ministers, and consuls; to all cases of admiralty 
and maritime jurisdiction; to controversies to which the 
United States shall be a party; to controversies between 
two or more States; between States and citizens of other 
States; between citizens of different States; between citi- 
zens of the same State claiming lands under grants of 
different States, and between a State, or the citizens 
thereof, and foreign States, citizens, or subjects.” And 
that is the sum of its powers, ample and efficient for all 
the purposes of distributive justice among individual 
parties, but powerless to impose rules of action and of 
judgment upon the other departments. Indeed, it is not 
itself bound by its own decisions, for it can and often does 
overrule and disregard them, as, in common honesty, it 
ought to do, whenever it finds, by its after and better 
lights, that its former judgments were wrong. 

Of all the departments of the government, the Presi- 
dent is the most active, and the most constant in action. 
He is called “the Executive,’ and so, in fact, he is, and 
much more also, for the Constitution has imposed upon 
him many important duties, and granted to him great 
powers which are in their nature not executive—such as the 
veto power; the power to send and receive ambassadors ; 
the power to make treaties, and the power to appoint 
officers. This last is not more an executive power when 
used by the President than it is when exercised by either 
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house of Congress, by the courts of justice, or by the 
people at large. 

The President is a department of the government; and, 
although the only department which consists of a single 
man, he is charged with a greater range and variety of 
powers and duties than any other department. He is a 
civil magistrate, not a military chief; and in this regard we 
see a striking proof of the generality of the sentiment 
prevailing in this country at the time of the formation of 
our government, to the effect that the military ought to be 
held in strict subordination to the civil power. For the 
Constitution, while it grants to Congress the unrestricted 
power to declare war, to raise and support armies, and to 
provide and maintain a navy, at the same time guards 
carefully against the abuse of that power, by withholding 
from Congress and from the army itself the authority to 
appoint the chief commander of a force so potent for good 
or for evil to the State. The Constitution provides that 
“the President shall be commander-in-chief of the army 
and navy of the United States, and of the militia of the 
several States when called into the actual service of the 
United States.” And why is this? Surely not beeause 
the President is supposed to be, or commonly is, in fact, a 
military man, a man skilled in the art of war and qualified 
to marshal a host in the field of battle. No, it is for quite 
a different reason; it is that whatever skilful soldier may 
lead our armies to victory against a foreign foe, or may 
quell a domestic insurrection; however high he may raise 
his professional renown, and whatever martial glory he 
may win, still he is subject to the orders of the civil magis- 
trate, and he and his army are always “subordinate to the 
civil power.”’ 

And hence it follows, that whenever the President, (‘he 
civil magisirate,) in the discharge of his constitutional duty 
to “take care that the laws be faithfully executed,” has 
occasion to use the army to aid him in the performance of 
that duty, he does not thereby lose his civil character and 
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become a soldier, subject to military law and liable to be 
tried by a court-martial, any more than does a civil court 
lose its legal and pacific nature and become military and 
belligerent, by calling out the power of the country to 
enforce its decrees. The civil magistrates, whether judicial 
or executive, must of necessity employ physical power to 
aid them in enforcing the laws, whenever they have to 
deal with disobedient or refractory subjects; and their 
legal power and right to do so is unquestionable. The 
right of the courts to call out the whole power of the 
county to enforce their judgments, is as old as the com- 
mon law; and the right of the President to use force in 
the performance of his legal duties is not only inherent in 
his office, but has been frequently recognized and aided 
by Congress. One striking example of this is the act of 
Congress of March 3, 1807, (2 Stats., 445,) which em- 
powered the President, without the intervention of any 
court, to use the marshal, and, if he be insufficient, to use 
the army summarily to expel intruders and squatters upon 
the public lands. And that power has been frequently 
exercised, without, as far as I know, a question of its 
legality. To call, as is sometimes done, the judiciary the 
civil power, and the President the military power, seems to 
me at once a mistake of fact and an abuse of language. 
While the judiciary and the President, as departments 
of the general government, are co-ordinate, equal in dig- 
nity and power, and equally trusted by the law, in their 
respective spheres, there is, nevertheless, a marked diver- 
sity in the character of their functions and their modes of 
action. The judiciary is, for the most part, passive. It 
rarely, if ever, takes the initiative; it seldom or never 
begins an operation. Its great function is judgment, and, 
in the exercise of that function, it is confined almost ex- 
clusively to cases not selected by itself, but made and sub- 
mitted by others. The President, on the contrary, by the 
very nature of his office, is active; he must often take the 
initiative; he must begin operations. His great function 
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is execution, for he is required by the Constitution, (and he 
is the only department that is so required,) to “take care 
that the laws (all the laws) be faithfully executed ;” and in 
the exercise of that function, his duties are coextensive 
with the laws of the land. 

Often, he comes to the aid of the judiciary, in the exe- 
cution of its judgments; and this is only a part, and a 
small part, of his constitutional duty, to take care that the 
laws be faithfully executed. I say it is a small part of his 
duty, because for every instance in which the President 
executes the judgment of a court, there are a hundred 
instances in which he executes the law, without the inter- 
vention of the judiciary, and without referring at all to its 
functions. 

I have premised this much in order to show the separate 
and independent character of the several departments of 
our Government, and to indicate the inevitable differences 
in their modes of action, and the characteristic diversity 
of the subjects upon which they operate; and all this as a 
foundation for the answers which I will now proceed to 
give to the particular questions propounded to me. 

As to the first question: Iam clearly of opinion that, 
in a time like the present, when the very existence of the 
nation is assailed, by a great and dangerous insurrection, 
the President has the lawful discretionary power to arrest 
and hold in custody persons known to have criminal inter- 
course with the insurgents, or persons against whom there 
is probable cause for suspicion of such criminal complicity. 
And I think this position can be maintained, in view of 
the principles already laid down, by a very plain argument. 

The Constitution requires the President, before he enters 
upon the execution of his office, to take an oath that he 
“will faithfully execute the office of President of the 
United States, and will, to the best of his ability, pre- 
serve, protect and defend the Constitution of the United 
States.” 


The duties of the office comprehend all the executive 
6 


82 HON. EDWARD BATES 





Suspension of the Privilege of the Writ of Habeas Corpus. 


power of the nation, which is expressly vested in the Presi- 
dent by the Constitution, (article 2, sec. 1,) and, also, all the 
powers which are specially delegated to the President, and 
yet are not, in their nature, executive powers. For example, 
the veto power; the treaty making power; the appoint- 
ing power; the pardoning power. These belong to that 
class which, in England, are called prerogative powers, 
inherent in the crown. And yet the framers of our Con- 
stitution thought proper to preserve them, and to vest 
them in the President, as necessary to the good govern- 
ment of the country. The executive powers are granted 
generally, and without specification; the powers not exe- 
cutive are granted specially, and for purposes obvious 
in the context of the Constitution. And all these are 
embraced within the duties of the President, and are 
clearly within that clause of his oath which requires him 
to “faithfully execute the office of President.” 

The last clause of the oath is peculiar to the President. 
All the other officers of the Government are required to 
swear only “to support this Constitution ;” while the 
President must swear to ‘‘ preserve, protect, and defend’? it, 
which implies the power to perform what he is requirec 
in so solemn a manner to undertake. And then follows 
the broad and compendious injunction to “take care that 
the laws be faithfully executed.” And this injunction, 
embracing as it does all the laws—Constitution, treaties, 
statutes—is addressed to the President alone, and not to any 
other department or officer of the Government. And this 
constitutes him, in a peculiar manner, and above all other 
officers, the guardian of the Constitution—its preserver, 
protector, and defender. 

It is the plain duty of the President (and his peculiar 
duty, above and beyond all other departments of the Gov- 
ernment) to preserve the Constitution and execute the laws 
all over the nation; and it is plainly impossible for him to 
perform this duty without putting down rebellion, insur- 
rection, and all unlawful combinations to resist the General 


TO THE PRESIDENT. 83 
Suspension of the Privilege of the Writ of Habeas Corpus. 


Government. The duty to suppress the insurrection being 
obvious and imperative, the two acts of Congress, of 1795 
and 1807, come to his aid, and furnish the physical force 
which he needs, to suppress the insurrection and execute 
the laws. Those two acts authorize the President to 
employ for that purpose, the militia, the army, and the 
navy. 

The argument may be briefly stated thus: Itis the Presi- 
dent’s bounden duty to put down the insurrection, as (in 
the language of the act of 1795) the ‘‘ combinations are 
too powerful to be suppressed by the ordinary course of 
judicial proceedings, or by the powers vested in the 
marshals,” And this duty is imposed upon the President 
for the very reason that the courts and the marshals are 
too weak to perform it. The manner in which he shall 
perform that duty is not prescribed by any law, but the 
means of performing it are given, in the plain language of 
the statutes, and they are all means of force—the militia, 
the army, and the navy. The end, the suppression of the 
insurrection, is required of him; the means and instru- 
ments to suppress it are lawfully in his hands; but the 
manner in which he shall use them is not prescribed, and 
could not be prescribed, without a foreknowledge of all 
the future changes and contingencies of the insurrection. 
He is, therefore, necessarily, thrown upon his discretion, 
as to the manner in which he will use his means to meet 
the varying exigencies as they rise. If the insurgents 
assail the nation with an army, he may find it best to meet 
them with an army, and suppress the insurrection in the 
field of battle. If they seek to prolong the rebellion, and 
gather strength by intercourse with foreign nations, he 
may choose to guard the coast and close the ports with a 
navy, as one of the most efficient means to suppress the 
insurrection. And if they employ spies and emissaries, 
to gather information, to forward rebellion, he may find it 
both prudent and humane to arrest and imprison them 
And this may be done, eithe~ for the purpose of bringing 
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them to trial and condign punishment for their crimes, or 
they may be held in custody for the milder end of ren- 
dering them powerless for mischief, until the exigency is 
ast. , : 

. ln such a state of things, the President must, of neces- 
sity, be the sole judge, both of the exigency which requires 
him to act, and of the manner in which it is most prudent 
for him to employ the powers entrusted to him, to enable 
him to discharge his constitutional and legal duty—that 
is, to suppress the insurrection and execute the laws. And 
this discretionary power of the President is fully admitted 
by the Supreme Court, in the case of Martin vs. Mott. 
(12 Wheaton’s Reports, page 19; 7 Curtis, 10.) 

This is a great power in the hands of the chief magis- 
trate; and because it is great, and is capable of being per- 
verted to evil ends, its existence has been doubted and 
denied. It is said to be dangerous, in the hands of an 
ambitious and wicked President, because he may use it for 
the purposes of oppression andtyranny. Yes, certainly it is 
dangerous—all power is dangerous—and for the all-perva- 
ding reason that all power is liable to abuse; all the recipi- 
ents of human power are men, not absolutely virtuous and 
wise. Still it is a power necessary to the peace and safety 
of the country, and undeniably belongs to the Govern- 
ment, and therefore must be exercised by some depart- 
ment or officer thereof. , 

Why should this power be denied to the President, on 
the ground of its liability to abuse, and not denied to the 
other departments on the same grounds? Are they more 
exempt than he is from the frailties and vices of humanity ? 
Or are they more trusted by the law than he is trusted, in 
their several spheres of action? If it be said that a Presi- 
dent may be ambitious and unscrupulous, it may be said 
with equal truth, that a legislature may be factious and 
unprincipled, and a court may be venal and corrupt. But 
these are crimes never to be presumed, even against a 
private man, and much less against any high and highly- 
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trusted public functionary. They are crimes, however, 
recognized as such, and made punishable by the Constitu- 
tion; and whoever is guilty of thém, whether a President, 
a senator, or a judge, is liable to impeachment and con- 
demnation. 

As to the second question : 

Having assumed, in answering the first question, that 
the President has the legal discretionary power to arrest 
and imprison persons who are guilty of holding criminal 
intercourse with men engaged ina great and dangerous 
insurrection, or persons suspected, with “ probable cause,” 
of such criminal complicity, it might seem unnecessary to 
go into any prolonged argument to prove that, in such a 
case, the President is fully justified in refusing to obey 
a writ of habeas corpus issued by a court or judge, com- 
manding him to produce the body of his prisoner, and 
state when he took him, and by what authority, and for 
what cause he detains him in custody—and then, yield 
himself to judgment, ‘to do, submit to, and receive what- 
soever the judge or court, awarding the writ, shall con- 
sider in that behalf.” 

If it be true, as I have assumed, that the President and 
the judiciary are co-ordinate departments of government, 
and the one not subordinate to the other, I do not under- 
stand how it can be legally possible for a judge to issue a 
command to the President to come before him ad subjici- 
endum—that is, to submit implicitly to his judgment— 
and, in case of disobedience, treat him as a criminal, in 
contempt of a superior authority, and punish him as for a 
misdemeanor, by fine and imprisonment. It is no answer 
to say, as has sometimes been said, that although the writ 
of habeas corpus cannot be issued and enforced against the 
President himself, yet that it can be against any of his 
subordinates, for that abandons the principle assumed, of 
giving relief in ‘all cases” of imprisonment by color of 
authority of the United States, and attempts to take an 
untenable distinction between the person of the President 
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and his office and legal power. The law takes no such 
distinction, for it is no respecter of persons. The Presi- 
dent, in the arrest and imprisonment of men, must, almost 
always, act by subordinate agents, and yet the thing done 
is no less his act than if done by his own hand. But it is 
possible for the President to be in the actual custody of a 
prisoner, taken in civil war or arrested on suspicion of 
being a secret agent and abettor of rebellion, and in that 
case the writ must be unavailing, unless it run against the 
President himself. Besides, the whole subject-matter is 
political and not judicial. The insurrection itself is purely 
political. Its object is to destroy the political government 
of this nation and to establish another political govern- 
ment upon its ruins. And the President, as the chief civil 
magistrate of the nation, and the most active department 
of the Government, is eminently and exclusively political, 
in all his principal functions. As the political chief of 
the nation, the Constitution charges him with its preserva- 
tion, protection, and defence, and requires him to take 
care that the laws be faithfully executed. And in that 
character, and by the aid of the acts of Congress of 1795 
and 1807, he wages open war against armed rebellion, and 
arrests and holds in safe custody those whom, in the exer- 
cise of his political discretion, he believes to be friends of, 
and accomplices in, the armed insurrection, which it is his 
especial political duty to suppress. He has no. judicial 
powers. And the judiciary department has no political 
powers, and claims none, and therefore (as well as for other 
reasons already assigned) no court or judge can take cog- 
nizance of the political acts of the President, or undertake 
to revise and reverse his political decisions. 

The jurisdiction exercised under the writ of habeas cor- 
pus ig in the nature of an appeal, (4 Cr., 75,) for as far as 
concerns the right of the prisoner, the whole object of the 
process is to re-examine and reverse or affirm the acts of 
the person who imprisoned him. And [ think it will 
hardly be seriously affirmed, that a judge, at chambers, 
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can entertain an appeal, in any form, from a decision of 
the President of the United States—and especially in a 
case purely political. 

There is but one sentence in the Constitution which 
mentions the writ of habeas corpus, (article 1, section 9, 
clause 2) which is in these words: “ The privilege of the 
writ of habeas corpus shall not be suspended, unless when, 
in cases of rebellion or invasion, the public safety may 
require it.” 

Very learned persons have differed widely about the 
meaning of this short sentence, and I am by no means 
confident that I fully understand it myself. The senten- 
tious language of the Constitution, in this particular, must, 
I suppose, be interpreted with reference to the origin of 
our people, their historical relations to the mother country, 
and their inchoate political condition at the moment when 
our Constitution was formed. At that time the United 
States, as a nation, had no common law of its own, and no 
statutory provision for the writ of habeas corpus. Still, the 
people, English by descent, even while in open rebellion 
against the English crown, claimed a sort of historical 
right to the forms of English law and the guarantees of 
English freedom. They knew thatthe English govern- 
ment had, more than once, assumed the power to imprison 
whom it would, and hold them, for an indefinite time, be- 
yond the reach of judicial examination; and they desired, 
no doubt, to interpose a guard against the like abuses in 
this country. And hence the clause of the Constitution 
now under consideration. But we must try to construe 
the words, vague and indeterminate as they are, as we find 
them. ‘“ The privilege of the writ of habeas corpus shall not 
be suspended,” &c. Does that mean that the writ itself 
shall not be issued, or, that being issued, the party shall 
derive no benefit from it? Suspended—does that mean de- 
layed, hung up for a time, or altogether denied? The writ 
of habeas corpus—which writ? In England there were 
many writs called by that name, and used by the courts 
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for the more convenient exercise of their various powers; 
and our own courts now, by acts of Congress (the judi- 
ciary act of 1789, section 14, and the act of March 2, 1833, 
section 7,) have, I believe, equivalent powers. 

It has been decided by the Supreme Court, and I doubt 
not correctly—see Bollman Swartwout’s case, (4 Cr., 93,) 
that ‘“‘for the meaning of the term habeas corpus, resort 
must be had to the common law, but the power to award 
the writ, by any of the courts of the United States, must 
be given by written law.” And the same high court 
(judging, no doubt, by the history of our people and the 
circumstances of the times), has also decided that the writ 
of habeas corpus, mentioned in the Constitution, is the great 
writ ad subjiciendum. 

That writ, in its nature, action, and objects, is tersely 
and accurately described by Sir William Blackstone. I 
adopt his language, as found in his Commentaries, book 
8, p- 131. ‘ But the great and efficacious writ, in all man- 
ner of illegal confinement, is that of habeas corpus ad sub- 
jiciendum, directed to the person detaining another, and 
commanding him to produce the body of the prisoner, 
with the day and cause of his caption and detention, ad 
faciendum, subjiciendum et recipiendum, to do, submit to, and 
receive whatsoever the judge or court awarding such writ 
shall consider in that behalf. Thisisa high prerogative 
writ, and therefore by the common law, issuing out of the 
court of king’s bench, not only in term time, but also 
during the vacation, by a fiat from the chief justice or any 
other of the judges, and running into all parts of the 
king’s dominions; for the king is at all times entitled to 
have an account why the liberty of any of his subjects is 
restrained, wherever that restraint may be inflicted.”’ 

Such is the writ of habeas corpus, of which the Consti- 
tution declares that the privilege thereof shall not be sus- 
pended, except when, in cases of rebellion or invasion, 
the public safety may require it. But the Constitution is 
silent as to who muy suspend it when the contingency hap- 
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pens. Iam aware that it has been declared by the Su- 
preme Court, that “if, at any time, the public safety 
should require the suspension of the powers vested by this 
act (meaning the judiciary act of 1789, section 14,) in the 
courts of the United States, it is for the legislature to say 
so. That question depends upon political considerations, 
on which the legislature is to decide.” Upon this, I re- 
mark only, that the Constitution is older than the judiciary 
act, and yet it speaks of the privilege of the writ of habeas 
corpus as a thing in existence; it isin general terms, and 
does not speak with particular reference to powers which 
might or might not be granted by a future act of Con- 
gress. Besides, I take it for certain that in the common 
course of legislation, Congress has power, at any time, to 
repeal the judiciary act of 1789 and the act of 1833, (which 
grants to the courts and to the judges the power to issue 
the writs) without waiting for a rebellion or invasion, and 
a consequent public necessity, to justify, under the Con- 
stitution, the suspension of the privilege of the writ of 
habeas corpus. The Court does not speak of suspending 
the privilege of the writ, but of suspending the powers vested 
in the court by the act. The power to issue a writ can 
hardly be called a privilege ; yet the right of an individual 
to invoke the protection of his government in that form 
may well be designated by that name. And I should 
infer, with a good deal of confidence, that the Court meant 
to speak only of its own powers, and not of the privilege 
of individuals, but for the fact that the Court ascribes the 
power to suspend, to the legislature, wpon political grounds. 
It says: “ that question depends upon political considera- 
tions, on which the legislature is to decide.” Now, I had 
supposed that questions did not belong exclusively to the 
legislature, because they depend upon political considera- 
tions, inasmuch as the President, in his constitutional and 
official duties, is quite as political as is the Congress, and 
has daily occasion in the common routine of affairs to de- 
termine questions upon political considerations alone. 
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If by the phrase the suspension of the privilege of the writ 
of habeas corpus, we must understand a repeal of all power 
to issue the writ, then I freely admit that none but Con- 
gress can do it. But if we are at liberty to understand 
the phrase to mean, that, in case of a great and dangerous 
rebellion, like the present, the public safety requires the 
arrest and confinement of persons implicated in that rebel- 
lion, I-as freely declare the opinion, that the President has 
lawful power to suspend the privilege of persons arrested 
under such circumstances. For he is especially charged 
by the Constitution with the “ public safety,” and he is 
the sole judge of the emergency which requires his prompt 
action. | 

This power in the President is no part of his ordinary 
duty in time of peace; it is temporary and exceptional, 
and was intended only to meet a pressing emergency, 
when the judiciary is found to be too weak to insure the 
public safety—when—(in the language of the act of Con- 
gress,) there are “combinations too powerful to be sup- 
pressed by the ordinary course of judicial proceedings, or 
by the powers vested in the marshals.” Then, and not 
till then, has he the lawful authority to call to his aid the 
military power of the nation, and with that power perform 
his great legal and constitutional duty to suppress the in- 
surrection. And shall it be said that when he has fought 
and captured the insurgent army, and has seized their 
secret spies and emissaries, he is bound to bring their 
bodies before any judge who may send him a writ of 
habeas corpus, *‘to do, submit to, and receive whatever the 
said judge shall consider in that behalf?” 

-I deny that he is under any obligation to obey such a 
writ, issued under such circumstances. And in making 
this denial, I do but follow the highest judicial authority 
of the nation. In the case of Luther vs. Borden, (com- 
monly called the Rhode Island case,) reported in 7 How- 
ard, page 1, the Supreme Court discussed several of the 
most important topics treated of in this opinion, and 
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among them, the power of the President alone to decide 
whether the exigency exists, authorizing him to call out 
the militia, under the act of 1795. The Court affirmed 
the power of the President in that respect, and denied the 
power of the Court to examine and adjudge his proceed- 
ings. The opinion of the Court, delivered by the learned 
Chief Justice Taney, declares that if the Court had that 
power, “ then it would become the duty of the Court (pro- 
vided that it came to the conclusion that the President had 
decided incorrectly) to discharge those who were arrested 
or detained by the troops in the service of the United 
States, or the Government which the President was en- 
deavoring to maintain. If (says that learned Court) the 
judicial power extends so far, the guarantee contained in 
the Constitution of the United States (meaning, of course, 
protection against insurrection) is a guarantee of anarchy 
and not of order.” 

Whatever I have said about the suspension of the privi- 
lege of the writ of habeas corpus, has been said in deference 
to the opinions of others, and not because I myself thought 
it necessary to treat of that subject at all in reference to 
the present posture of our national affairs. For, not 
doubting the power of the President to capture and hold 
by force insurgents in open arms against the Government, 
and to arrest and imprison their suspected accomplices, I 
never thought of first suspending the writ of habeas corpus, 
any more than I thought of first suspending the writ of 
replevin, before seizing arms.and munitions destined for the 
enemy. 

The power to do these things is in the hand of the Presi- 
dent, placed there by the Constitution and the statute law, 
as a sacred trust, to be used by him, in his best discretion, 
in the performance of his great first duty—to preserve, 
protect, and defend the Constitution. And for any breach 
of that trust he is responsible before the high court of im- 
peachment, and before no other human tribunal. 

The powers of the President, falling within this general 
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class, have been several times considered by the judiciary, 
and have, I believe, been uniformly sustained, without 
materially varying from the doctrines laid down in this 
Opinion. I content myself with a simple reference to the 
cases without encumbering this document, already too 
long, with copious extracts. (The Rhode Island case, 7 
Howard, page 1; Fleming vs. Page, 9 Howard, page 615; _ 
Cross vs. Harrison, 16 Howard, page 189; the Santissima 
Trininad, 7 Wheaton, page 805; Martin vs. Mott, 12 
Wheaton, page 29.) 

To my mind it is not very important whether we call a 
particular power exercised by the President a peace power 
ora war power, for, undoubtedly, he is armed with both. 
He is the chief civil magistrate of the nation, and being 
such, and because he is such, he is the constitutional com- 
mander-in-chief of the army and navy, and thus, within 
the limits of the Constitution, he rules in peace and com- 
mands in war, and at this moment he is in the full exer- 
cise of all the functions belonging to both those characters. 
The civil administration is still going on in its peaceful 
course, and yet we are in the midst of war, a war in which 
the enemy is, for the present, dominant in many States, and 
has his secret allies and accomplices scattered through 
many other States which are still loyal and true. A war 
all the more dangerous, and more needing jealous vigi- 
lance and prompt action, because it is an internecine and 
not an international war. 

This, sir, is my opinion, the result of my best reflections, 
upon the questions propounded by you. Such as it is, it 
is submitted, with all possible respect, by your obedient 
servant, 

EDWARD BATES. 

The PREsIDENT. 
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CONTRACT OF GILBERT DAVIS. 


Where the Navy Department entered into a contract with A B, who 
agreed to furnish each year, for a certain length of time, and at a certain 
price, forty thousand pounds of Navy butter, and alsoto furnish, at the 
same price, any additional quantity of the article that the Department 
might require; it was held that the Department was not bound to re- 
ceive from the contractor, during the time mentioned, any additional 
quantity of butter, which the exigencies of the service might require, 
beyond the forty thousand pounds stipulated to be furnished during 
each year. 


ATTORNEY GENERAL’S OFFICE, 
August 2, 1861. 

Sir: In reply to your letter of the 31st ultimo, relative 
to the contract of the 7th of November, 1859, made by 
the chief of the Bureau of Provisions and Clothing, with 
Gilbert Davis, for the delivery of butter for the use of the 
Navy, I have to say: 

1st. That in my opinion, so long as Mr. Davis furnishes, 
or stands ready to furnish, each year of the time during 
_ which the contract runs, forty thousand pounds of navy 
butter, of the quality and in the manner stipulated in the 
contract, which shall be perfectly satisfactory to the proper 
inspecting officer, the Navy Department is bound to receive 
it and to pay him the price named in the contract for it. 
it is, of course, in the discretion of the chief of the Bureau 
of Provisions and Clothing to determine what quantity 
shall be delivered at the three navy-yards named in the 
contract, and in the exercise of that discretion, he may 
direct the whole quantity to be delivered at one or two of 
them. | 

2d. But I do not think that the clause of the contract 
referred to in your letter binds the Department to receive 
from Mr. Davis any additional quantity, which the exi- 
gencies of the service might demand, during the time for 
which the contract isto run. That clause was evidently 
inserted for the benefit of the Navy Department, and is in - 
the nature of a consideration, moving from the vendor to 
the vendee. In consideration of the advantages of the 
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contract to Mr. Davis, he agreed that if the Department 
should, during the term of the contract, require an ad- 
ditional quantity of butter, he would furnish it at the same 
rate, thus securing the Department against a rise in price, 
in case it needed an additional supply. But it by no means 
follows that a reciprocal obligation rests on the Depart- 
ment to give Mr. Davis a contract for any further supply 
needed. If that were the meaning of the clause, it would 
not only give Mr. Davis a monopoly of the business of 
furnishing butter to the Navy during the time stipulated 
in the contract, but would, for that time, deprive the De- 
partment of all the chances of a falling market. A con- 
tract for supplies involving these results would be in clear 
violation of the spirit, if not of the letter, of the statute 
under which these contracts are made, and it would be 
doing great injustice to the officer who made it, to impute 
to him any such meaning. | 

If the clause binds the Government at all, it binds her 
to take from Mr. Davis not only all the additional quantity 
of butter which the emergencies of the naval service might 
require during the time stipulated at the three navy-yards 
named, but all which might be required by the service any- 
where, for the terms are without limit as to quantity or 
place of delivery. Now, that such could not have been 
the intention of the chief of the Bureau of Provisions and 
Clothing is proved by the fact that four days after this con- 
tract was made, he entered into a second one with E. L. & 
W. Corbin for the same quantity. It is absurd to suppose 
that he would have done this if he had meant to bind the 
Government to purchase its whole supply of navy butter 
from Davis, for if he had so meant, the contract with Cor- 
bins would have been as much in violation of the rights 
of Davis as any contract which he might now make to 
supply the present exigencies of the service. And if Davis 
' had understood his contract as securing him a monopoly, 
he would, doubtless, long before this time have made com- 
plaint of the contract with Corbins. 
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I-am, therefore, clearly of opinion that the Navy De- 
partment has the right to make any other contracts for 
butter which the exigencies of the service may require, at 
Philadelphia or elsewhere, without prejudice to the rights 
of Mr. Davis. 2 

I am, very respectfully, 
Your obedient servant, 


EDWARD BATES. 
Hon. GipEoN WELLES, 
Secretary of the Navy. 


ACCOUNTS OF DISTRICT ATTORNEYS. 


The act of August 2, 1861, ‘‘concerning the Attorney General,’’ &c., does 
not transfer the settlement of the accounts of District Attorneys and 
Marshals to the Attorney General’s office. 


ATTORNEY GENERAL’S OFFICE, 
August 10, 1861. 

Sir: Your letter of the 6th instant, relative to the act 
passed at the late session of Congress ‘‘ concerning the 
Attorney General, and the attorneys and marshals of the 
several districts,” (approved August 2, 1861,) presents the 
inquiry: ‘In what manner and to what extent the general 
powers exercised by the Secretary of the Interior, under 
the 4th section of the act of March 8, 1849, and the acts 
of February 26, 1853, and August 10, 1856, are affected 
by the provisions of that act ?” 

- The acts to which you refer give to the Secretary of the 
Interior supervisory power over the “accounts” of mar- 
shals, district’ attorneys, clerks, &c., and relate to the “fees 
and emoluments of their respective offices.” 

The act of August 2, 1861, (sec. 1,) charges the Attorney 
General with the general superintendence and direction of 
attorneys and marshals, as to the manner of discharging their 
respective duties, and requires them to report to him an 
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account of their official proceedings, and the state and con- 
dition of their respective offices. 

The Attorney General being the chief law officer of the 
Government, Congress deemed it proper to subject to his 
general superintendence these subordinate law officers, to 
the end that the legal business of the United States in their 
hands, whether civil or criminal, should be placed more 
directly under the eye and within the control of the Gov- 
ernment. Heretofore, with occasional exceptions, the At- 
torney General has had nothing to do with civil suits to 
which the United States was a party, or with criyuinal 
prosecutions in her courts, until they reached the Supreme 
Court of the United States. In many cases interests of 
immense magnitude to the Government were involved in 
these suits in the subordinate courts, which were confided 
to the care of the several district attorneys and marshals, 
and the power of the Attorney General to interfere until 
they reached the court of last resort, was at least question- 
able. To make clear that power, and to subject these 
officers to a more direct and thorough responsibility to the 
Government in the administration of their official duties, 
was the design of the act in question. 

But it certainly was not intended to transfer to the At- 
torney General the supervision of their fees and emolu- | 
ments or the settlement of their accounts, which, under 
the acts referred to, belong to the Secretary of the Interior 
and the proper accounting officers of the Government. 
The power given to the Attorney General is to superin- 
tend and direct them as to the manner of discharging their 
duties, and the report to be made by them is of their official 
proceedings, and the state and condition of their respective 
offices. To infer from this language an intention to take 
away from the accounting departments their supervision 
of the accounts of these officers, and transfer it to a de- 
partment which is utterly destitute of the machinery for 
that kind of work, would be, I think, distortion of its true 
meaning. If such were its purpose, difficult questions 
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would at once arise as to how far it affected the jurisdic- 
tion, both of the Interior Department and the Comptroller 
of the Treasury; how far it affected the control of the 
judicial fund, &c.; and it would present the anomaly of 
withdrawing the accounts of the district attorneys and 
marshals from the control of the accounting officers, and 
of yet leaving under their supervision the kindred accounts 
of commissioners and clerks of the courts. If Congress 
had intended to make a change producing these results 
they would have expressed that intention in clear and un- 
mistakable language, and would doubtless have anticipated 
and provided for these difficulties. That they have not 
done so, proves clearly, I think, that the only purpose of 
the act was to give to the Attorney General superintend- 
ence of the official duties of these officers and to furnish 
him with the means of knowing how those duties were 
performed, leaving the supervision of their accounts, of 
fees, emoluments and expenses to the accounting officers 
who were before by. law charged therewith. 
I am, sir, very respectfully, 
‘Your obedient servant, 


EDWARD BATES. 
Hon. Cates B. Smita, 


Secretary of the Interior. 
¥ 





DUTY-PAY OF NAVAL SURGEONS. 


The duty-pay of Naval Surgeons, under the Act of June 1, 1860, begins 
when they enter on duty. 


ATTORNEY GENERAL’S OFFICE, 
August 18, 1861. 

Sir: Your letter of the 7th instant encloses a communi- 
cation from the Fourth Auditor of the Treasury, in which 
he requests you to submit for my consideration the follow- 
ing questions: 

Ist. At what time does the duty-pay of a naval sur. 
geon commence ? 

@ 
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2d. Is the clause of the naval appropriation act of August 
3, 1848, defining the manner of computing the length of ser- 
vice, upon which increased pay commences, still in force ? 

Ist. The pay of naval surgeons is now regulated by the 
first section of the act of June 1, 1860, to increase and 
regulate the pay of the navy of the United States. (Stats. 
1860, page 25.) That act, graduating the pay of a surgeon 
according to the number of years he has been in service 
from the date of his commission, divides surgeons into 
three classes, and fixes the pay of each, viz: 1st. Those 
“on duty at sea;” 2d. Those “on other duty;” and 3d. 
Those ‘on leave or waiting orders;” the pay of the last 
being lowest, and that of the first highest. The first ques- 
tion then is, at what time does the increased pay of sur- 
geons “on duty,” whether “at sea” or “other duty,” 
commence? The plain and simple answer to this question 
is, that whenever the duty itself begins the increased pay 
begins with it. But, when does the duty begin? In my 
opinion, it begins when the surgeon énters on the particu- 
lar service to which he is ordered, and not before. The 
language of the act is “on duty,” which means, not the 
time of receiving orders to duty or the preparation for 
duty, but the actual entrance upon its performance. This 
time I take to be when, in gbedience to orders, the sur- 
geon has reported himself for duty at the proper place. 

A comparison of the act in question with the act of 
March 8, 1835, (4 Stats., 755,) which it supersedes, will, 1 
think, sustain this construction. The act of 1835, (sec. 1, 
after graduating the pay of surgeons, according to the 
number of years from the date of their commissions, pro- 
vides in express terms that all surgeons under orders for 
duty at navy-yards, receiving ships, rendezvous, or naval 
hospitals, shall have an increase of one-fourth; all surgeons 
ordered to any of the ships or vessels of the United States 
commissioned for sea service, shall have an increase of one- 
third; and all surgeons ordered as fleet surgeons, shall have 
an increase of one-half of their respective annual pay from 
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the date of their acceptance of such orders. This provision 
fixes in distinct terms the date when the increased pay 
which attaches to “duty” begins. But the act of 1860, 
not only omits this provision, but in designating the in- 
crease of pay, supplies its place by the words “on duty,” 
which certainly imply more actual service than is involved 
in the mere acceptance of orders to duty. If Congress 
had meant the same thing in both acts, they most probably 
would have used the same language, they certainly would 
not have used language which imports a different mean- 
' ing, for, unless a surgeon is necessarily on duty from the 
moment he accepts his orders, which can hardly be af- 
firmed, the words certainly do express a different meaning. 
I infer, therefore, from this diversity, the congressional 
intent to change the time when duty-pay begins. 

2d. The second question is, whether the clause of the 
naval appropriation act of August 8, 1848, defining the 
manner of computing the length of service upon which 
increased pay commences is still in force. I presume the 
Auditor in this question refers to the 7th section of the 
act of 1848, as that is the only one I find, on examination, 
which relates to the subject. This section provides that 
in calculating for the pay of surgeons in the navy there- 
after, the time upon the graduated scale of pay, shall be 
reckoned from their original entry into the service. 

I am not aware of any act of Congress which, in ex- 
press terms, repeals this section. If it be repealed by legal 
construction of any clause in any subsequent act, the 
Fourth Auditor has failed in his letter to call my attention 
to such clause, or such act, and I therefore beg that you 
will excuse my giving further answer to this question, 
until I am informed of the particular clause which may be 
supposed to repeal the section in question. 

I am, sir, very respectfully, 
Your obedient servant, 


Hon. GIDEON WELLES, EDWARD BATES. 


Secretary of the Navy. 
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PENNSYLVANIA RESERVE REGIMENTS. 


The Pennsylvania Reserve Regiments, organized under the Act of As- 
sembly of the State, of May 15, 1861, should be formally mustered into 
the service of the United States. 


ATTORNEY GENERAL’S OFFICE, 
August 17, 1861. 

Sir: Your letter of the 15th instant, enclosing a com- 
munication from Craig Biddle, Esq., aid-de-camp to the 
Governor of Pennsylvania, presents for my opinion the 
question whether it is necessary to muster the reserve vol- 
unteer forces of Pennsylvania into the service of the United 
States. 

I learn from the letter of Mr. Biddle that this force was 
organized by the military department of Pennsylvania, 
under the authority of the act of the General Assembly of 
that State, of May 15, 1861, to create a loan and to provide 
for arming the State; that the regiments so organized 
were mustered and sworn into the service of the State 
under the provisions of that law; and that they are now in 
the service of the United States under the requisition of 
the President. 

Whether these troops be regarded as volunteers accepted 
by the President, under the authority of the act of July 
22, 1861, to authorize the employment of volunteers, &c., 
or as militia called into the service of the United States 
by the President in pursuance of the act of February 28, 
1795, and its substitute, the act of July 29, 1861, to pro- 
vide for the suppression of rebellion, &c., I think that 
they should be formally mustered into the service of the 
United States. By express provision in all the laws just 
referred to, the troops received into the national service, 
whether volunteers or militia, are made subject to the rules 
and articles of war for the government of the army of the 
United States. These rules and articles plainly contem- 
plate the mustering into the service of every soldier in the 
employment of the National Government, and indeed it is 
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difficult to see how the persons who constitute an army 
could be organized and prepared for service without un- 
dergoing this formula. . 

A doubt as to the propriety of mustering this force into 
the service of the United States seems to have arisen from 
the fact that it had before been mustered into the service 
of the State of Pennsylvania. But the act of assembly of 
that State, under which it was organized, itself provides 
for mustering it into the national service. Section 19, 
after declaring that these regiments shall be enlisted in the 
service of the State for a period not exceeding three years 
or for the war, unless sooner discharged, and shall be liable 
to be called into the service of the State at such times as 
the commander-in-chief may deem necessary, &c., adds 
further, that they shall be liable to be mustered into the ser- 
vice of the United States, at such times as requisitions may 
be made by the President of the United States. I would, 
therefore, most respectfully suggest that it would be well 
to cause these troops to be formally mustered into the ser- 
vice of the United States. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Srmon CAMERON, 
Secretary of War. 





PAY OF NAVAL SURGEONS. 


The Act of August 3, 1848, fixing the time from which the pay of Naval 
Surgeons on the graduated scale should begin, is repealed by the Act of 
June 1, 1860; and in graduating the pay of a Surgeon in the Navy the 
time is to be computed from the date of his commission. 


ATTORNEY GENERAL’S OFFICE, 
August 19, 1861. 


Str: I have the honor to acknowledge the receipt of 
your letter of the 15th instant, relative to the claim of naval 
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surgeons. By that letter it appears that the surgeons claim 
that the 7th section of the act of August 8, 1848, making 
appropriations for the naval service, (9 Stats., 271,) 1s still in 
force and fixes the point of time from which their pay, . 
according to the graduated scale, should be calculated. 
You ask my opinion whether in graduating the pay of a 
surgeon in the navy, the time is still to be computed from 
his original entry into the service as directed by that sec- 
tion, or from the date of his commission, as provided by 
the act of June 1, 1860, to increase and regulate the pay 
of the navy. 

By the act of March 8, 1835, to regulate the pay of the 
navy, (4 Stats., 755,) the pay of a surgeon was graduated, as 
you state, according to the time elapsed, after the date of 
his commission. The 7th section of the act of August 3, 
1848, provided that in calculating for the pay of surgeons 
in the navy, thereafter, the time upon the graduated scale 
of pay, should be reckoned from their original entry into 
the service. This act, as was its purpose, of course re- 
pealed that part of the act of 1835 which fixed the time 
from which the pay on the graduated scale was to be com- 
puted, viz: the date of his original entry into service. 
The act of June 1, 1860, (12 Stats., 25,) to increase and 
regulate the pay of the navy, which takes the place of the 
act of 1885, provides for the pay of surgeons as follows: 
“Every surgeon on duty at sea, for the first five years, 
after the date of his commission as surgeon, $2,200 00,” and 
the same provision throughout the clause relating to sur- 
geons, designates the time from which the increase of pay 
shall be computed. 

This act, then, restores the rule of the act of 1835 and 
repeals the 7th section of the act of August 3, 1848. 

It is said that it was not intended to repeal that section. 
It is true that the section is not named in the act of 1860, 
but I think it is as effectually repealed as if that act had 
contained a formal repealing clause. For it, in express 
terms, establishes a time from which the graduated pay 
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shall be calculated, entirely different from that fixed by the 
wth section of the act of 1848. Certainly the last statute 
must furnish the rule of law, and if that rule conflict with 
the one established by a former statute, the former statute 
must give way. It is impossible that both can stand. To 
adhere to the rule of the act of 1848, would not only leave 
inoperative a distinct clause of the act of 1860, but would 
violate the plain letter of that statute. 

It was precisely on this principle that the rule of the act 
of 1848 superseded that of the act of 1835. The one act 
did not in any way name the other, and yet the later re- 
pealed the earlier by establishing a new and different time 
for calculating the graduating pay. And so the act of 1860, 
by restoring the time designated in the act of 1835, repeals 
the clause of the act of 1848 in question. 

It is a familiar principle, that repeals by implication are 
only allowed where the prior legislation is so plainly re- 
pugnant to and inconsistent with the later statute that the 
two cannot possibly exist together, and this principle is 
invoked to keep alive the rule of the act of 1848. But it 
seems to me that the invocation is unfortunate, for it is 
precisely this principle which fortifies the view I have taken 
of the operation of the act of 1860. It is because the rule 
of the act of 1848 is so plainly repugnant to and inconsis- 
tent with that of the act of 1860, that it is compelled to 
yield. It will be admitted that the act of 1860 fixes the 
rate of pay which a surgeon is to receive, and the gradu- 
ated scale by which that pay is to be increased. But by 
words of the same force, it establishes as the time from 
which the graduated scale is to be computed, the date of 
his commission. Now, if the computation be made not 
from the date of his commision, but from the time of his 
original entry into the service, the act is violated just as 
much as if he were paid less or more than it allows him. 
All its parts are equally operative and obligatory, and the 
acts of 1835 and1848 are both repealed in so far as they 
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provided rates of pay or rules for its computation different 
from those established by it. 

It therefore follows, in my opinion, that you should be 
guided by the rule restored by the act of 1860 for calcula- 
ting the graduated pay of naval surgeons. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. GipEon WELLES, 
Secretary of the Navy. 





METROPOLITAN POLICE BOARD. 


It is the duty of the Secretary of the Interior to cause the oath of allegi- 
ance, prescribed by the Act of August 6, 1861, to be administered to the 
Board of Police created for the District of Columbia by the Statute of 
the same date. 


ATTORNEY GENERAL’s OFFICE, 
August 22, 1861. 


Sir: Your letter of the 21st instant presents for my 
Opinion the question whether the members of the board 
of police for the District of Columbia, created by the act 
of August 6, 1861, entitled “An act to create a metropoli- 
tan police district of the District of Columbia,” &c., are re- 
quired to take the oath of allegiance prescribed by the 1st 
section of the act of the same date, entitled “* An act re- 
quiring an oath of allegiance, and to support the Consti- 
tution of the United States.” 

The metropolitan police act above referred to, section 
2, provides that immediately upon its passage, the Presi- 
dent shall appoint, by and with the advice and consent of 
the Senate, five commissioners of police who shall be the 
chief officers of the said metropolitan police district, and 
who shall severally possess and perform therein the powers 
and duties enjoined by this act. The said commissioners, 
together with the mayors of the cities of Washington and 
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Georgetown, ex-officio, shall form the board of police of 
said districts and a majority of them shall constitute a 
quorum for the transaction of business. 

The police board, referred to in your letter, consists then 
of seven members, five appointed by the President and the 
mayors of Washington and Georgetown. 

The 24th section of the same act provides that the board 
of police shall annually on or before the first Monday in 
November, report in writing the condition of the police 
within said districts to the Secretary of the Interior. 

The act of August 6, 1861, requiring the oath of allegi- 
ance, section 1, declares that it shall be the duty of the 
heads of the several departments to cause to be adminis- 
tered to each and every officer, clerk, or employe, now in 
their respective departments, or in any way connected 
therewith, or who shall hereafter in any way become con- 
nected therewith, the oath therein prescribed, and further, 
that each and every such civil officer and employé in the 
departments aforesaid, or in any way connected therewith, 
in the service or employment of the United States, who 
shall refuse to take the oath or affirmation therein provided, 
shall be immediately dismissed and discharged from such 
service or employment. 

The question then is, are the members of the board of 
police officers in the service or employment of the United 
States, in any way connected with any one of the depart- 
ments referred to? 

That they are officers in the service or employment of 
the United States cannot well be questioned. The office 
they hold is created, and its duties defined, by act of Con- 
gress; five of them are appointed by the President and 
the other two are declared members of the board because 
they hold certain offices which were created by acts of 
Congress; their compensation and all the expenses which 
may be incurred in the discharge of their official duties 
are to be paid out of the Treasury of the United States, 
and finally they are to make periodical reports to the head 
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of one of the departments of the Government. The mem- 
bers of the board of: police are then officers in the service 
or employment of the United States. 

Are they, as such officers, in any way connected with any 
one of the departments? The 24th section of the organic 
act, as we have seen, makes it their duty to report annually 
in writing the condition of the police within the district, 
to the Secretary of the Interior. By this provision they 
are certainly “connected” with the Department of the 
Interior, and I cannot avoid the conclusion that they are 
therefore directly within the letter of the statute which 
makes it the duty of the head of that department to cause 
the oath in question to be administered to every officer or 
employe in any way connected with his department. The 
act does not attempt to define what kind of connection 
with the department shall bring the officer within its terms, 
but it is careful to extend the duty of causing the oath to 
be administered beyond officers who are in the depart- 
ments, to the larger circle of officers who are in any way 
connected with the departments, and it is too plain for argu- 
ment that the duty of making an annual report in writing 
of the condition of the police to the Secretary of the In- 
terior, directly connects the board of police with the de- 
partment of which he is chief, and imposes upon him the 
obligation of causing to be administered, and upon them 
the obligation of taking the oath, prescribed by the act. 

That the board of police are within the spirit of this act 
is, 1 think, equally clear. The purpose of the act, as is well 
known, is to apply a stern and much needed test to the 
fidelity of public officers entrusted with the administration 
of the Government, in a time of great public peril—a peril 
fearfully increased by repeated and shameful instances of 
official treachery and misconduct. And certainly it does 
not require the liberal spirit of construction to which the 
wise and beneficent objects of the act entitle it, to hold 
that it applies to a class of officers who are specially en- 
trusted by it with the conservation of the peace and order of 
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the national capital, and upon whose integrity, fidelity, and 
zeal the Government relies as one of its means of support. 

Other reasons occur to me why the board of police are 
of the class of public officers to whom the oath in question 
should be administered, but I do not suggest them because 
I think the proposition too plain to need further illustra- 
tion, and because the time in which this opinion is required 
will not allow. 

Of course the duty of taking the oath attaches to every 
member of the board of police, whether he be appointed 
by the President, or be a member ez-officio as mayor of 
Washington or Georgetown, since the act makes no excep- 
tion of any class of public officers. 

I do not here express an opinion on the point whether 
any of the members of the board are exempted from 
taking the oath prescribed in the 3d section of the metro- 
politan police act, because that oath is included in the 
terms of the more stringent oath prescribed by the other 
act of the same date, which we have seen that it is the duty 
of every member of the board to take. 

I am, very respectfully, 
Your obedient servant, 


EDWARD BATES. 
Hon. Cazes B. Smits, 


Secretary of the Interior. 





PAY AND PROMOTION OF RETIRED NAVAL OFFICERS. 


1. The Act of August 3, 1861, providing for the better organization of the 
Military Establishment, does not repeal the Act of June 1, 1860, al- 
lowing Naval officers on the reserved or retired list the pay of their 
respective grades when called into active service. 

2. Retired officers of the Navy may be promoted on the reserved list, pro- 
vided such promotion does not in any way disturb the line of promo- 
tion of officers on active duty. 


ATTORNEY GENERAL’S OFFICE, 
August 29, 1861. 
Sz: Your letter of the 26th instant presents for my 
opinion two questions, the first of which is: What distine- 
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tion or difference, if any, can now be made in the pay of 
officers of the same grade on the reserved or retired list ? 

The reserved, or as it is sometimes with more accuracy 
called, the retired list of the navy, was created under the 
provisions of the act of February 28, 1855, (10 Stats., 616,) 
to promote the efficiency of the navy. The second section 
of that act declared that those (officers) so placed on the 
reserved list should receive the leave of absence pay, or 
the furlough pay to which they might be entitled when so 
placed, according to the report of the board and approval 
of the President, and should be ineligible to further pro- 
motion, but subject to the orders of the Navy Department 
at all times for duty, and it limited the reserved list to the 
grades of captain, commander, lieutenant, masters and 
passed midshipmen. 

The act of June 1, 1860, (12 Stats., 27,) to increase 
and regulate the pay of the navy, section 5, provides that 
officers on the reserved list when called into actual ser- 
vice, shall receive the pay of their respective grades, as 
herein provided, during the time of such service; provided 
that nothing herein contained shall be construed to change 
or modify the present pay of officers on the reserved list, 
either on leave or furlough. 

The state of the law, then, at the time the act of August 
8, 1861, was passed, was that officers on the reserved list, 
viz: Captains, commanders, lieutenants, masters and passed 
midshipmen were allowed the leave of absence pay or fur- 
lough pay, to which they were respectively entitled when 
placed on the list, except when called into actual service, 
during which time, and no longer, they were to receive the 
full pay of their respective grades, 

The 22d section of the act of August 3, 1861, providing 
for the better organization of the military establishment 
enacts that “if any officer of the navy shall have become 
or shall hereafter become, incapable of performing the 
duties of his office, he shall be placed upon the retired list, 
and withdrawn from active service and command, and 
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from the line of promotion,” with certain pay and emolu- 
ments therein specified, graduated according to the rank 
of the different classes of officers. The officers named are 
captains, commanders, lieutenants, surgeons, paymasters, 
engineers, masters, and passed midshipmen. The same 
section then declares that “ captains, commanders, and 
lieutenants now on the retired list of the navy shall receive 
the same compensation and no greater than is allowed to 
retired officers of the same rank by the provisions of this 
act.”’ 

This last clause, notwithstanding its grammatical de- 
ficiencies, fixes clearly enough the pay of captains, com- 
manders, and lieutenants retired under the act of February 
28, 1855. These officers are to reeeive the pay designated 
in the act of 1861 for officers of the same rank who may 
be retired under its provisions, no more and no less. 

But I cannot see that the act of 1861, in any way affects 
the pay of other officers who may have been retired under 
the act of 1855. These other officers, by the terms of that 
act, are masters and past midshipmen. If there be any of 
these grades on the reserved list, I think they are to be 
paid just as if the act of 1861 had not been passed. 

Whenever an officer shall become incapable of perform- 
ing the duties of his office and shall be placed on the re- 
tired list and withdrawn from active service and command, 
under the provisions of the act of 1861, he will of course 
be paid as that act directs. 

We have seen that, by the act of February 28, 1855, 
officers on the reserved list are made subject to the orders 
of the Navy Department at all times for duty, and that by 
the act of June 1, 1860, when called into active service 
they are expressly allowed the pay of their respective 
grades as provided in that act. The act of August 3, 1861, 
does not, so far as I can see, repeal this just provision, but 
the 25th section provides that retired officers may be as- 
signed to such duties as the President may deem them 
capable of performing and such as the exigencies of the 
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public service may require. If Congress had intended 
that these duties should be performed for the pay to which 
these officers are entitled on the reserved list, they would 
doubtless have said so. Without such a declaration the 
clause in question of the act of 1860 stands unrepealed, 
and by its terms officers on the retired list called into 
active service are entitled to the duty-pay of their respec- 
tive grades. 

The second question is, may officers still be promoted 
on the reserved list ? | 

The act of February 28, 1855, above cited, declared that 
officers placed on the reserved list should be ineligible to 
further promotion. But the 3d section of the act of Jan- 
uary 16, 1857, to amend the first named act, expressly re- 
peals this’ provision, and the 4th section declares that 
reserved officers may be promoted on the reserved list by and 
with the advice and consent of the Senate, but no such 
promotion shall entitle them to any pay beyond that to 
which they were entitled when so reserved, nor shall they 
by such promotion take any higher rank than they would 
have taken had they been retained in the active service of 
the navy. This provision does not authorize such promo- 
tions as officers on the active list may receive. The pro- 
motion is special and exceptional. It is a promotion on 
the reserved list, in no way affecting the line of regular naval 
promotions. It entitles those who obtain it to no pay be- 
yond that which they received when reserved, and it con- 
fers no rank higher than they would have taken had they 
been retained in active service. It is true that it was 
passed with special reference to officers retired under the 
Act of February 28, 1855, but I think its provisions also 
apply to officers who may be retired under the act of 
August 38,1861. It authorizes the promotion of “reserved 
officers,” without limit as to time, and not being repealed, 
it furnishes the rule of action with regard to all officers of 
that class no matter under what law they may be reserved. 

The clause of the 22d section of the act of August 3, 
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1861, which withdraws officers who may be placed on the 
retired list from “the line of promotion” does not, in my 
opinion, destroy the right to promotion “on the reserved 
list.” The line of promotion referred to in that act is 
plainly that which exists for officers in active service, invol- 
ving increased rank and pay. From this line retired 
officers are very properly withdrawn, because it would be 
unjust to the officers in active service if their right to pro- 
motion should be obstructed by the claims of those who 
are relieved from duty. But in its stead they may receive 
promotion “on the reserved list,” which is, as we have 
seen, quite distinct from the regular line of promotion on 
the active list. 

I am, therefore, of opinion that retired officers may still 
be promoted on the reserved list, provided such promotion 
does not in any way disturb the line of ptomotion of 
officers on active duty. 

I am, sir, very respectfully, 
Your obedient servant, 
TITIAN J. COFFEY, 
Attorney General, ad interim. 
Hon. GIpEoN WELLES, 
Secretary of the Navy. 


PAY OF A MIDSHIPMAN APPOINTED ACTING MASTER. 


A midshipman appointed acting master, under the Act of July 24, 1861, 
is entitled to the pay of that grade. 


ATTORNEY GENERAL’S OFFICE, 
: September 4, 1861. 
Sir: Your letter of the 2d instant presents for considera- 
tion the question, whether a midshipman appointed an 
acting master, under the act of July 24, 1861, would be 
entitled to the pay of that grade. 
The act of 1861, to which your question refers, was 
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passed to provide for the temporary increase of the navy. 
Its first section authorizes the Secretary of the Navy to hire, 
purchase, or contract for such vessels as may be necessary 
for the temporary increase of the navy, and to furnish 
them for efficient service. The second section enacts that 
the temporary appointments made, or which may be made, 
by the Secretary of the Navy, of acting lieutenants, acting 
paymasters, acting assistant surgeons, acting masters and 
master’s mates, are hereby ratified and confirmed as tem- - 
porary acting appointments, until the return of the vessels 
in which they are respectively employed, or until the sup- 
pression of the present insurrection, as may be deemed 
necessary; and the rate of compensation allowed for the 
several grades specified is hereby legalized and approved. 

As you justly remark, the officers whose appointment is 
ratified or Authorized by this law, make no part of the 
regular and permanent navy; they are not appointed as 
regular officers of the navy are; they are not in the line 
of naval promotion; and their compensation is not fixed 
by the act to regulate the pay of the navy. On the con- 
trary, they are called in the act ‘‘ temporary appoint- 
ments,’”’ continuing only until the return of the vessels in 
which they are respectively employed, or until the sup- 
pression of the present insurrection. 

Even, therefore, if the clause of the act of March 38, © 
1835, (4 Stats., 756,) which allows to officers temporarily 
performing the duties belonging to those of a higher grade 
the compensation due to that grade, had not been repealed 
by the 8d section of the act of June 17, 1844, (5 Stats., 708,) 
it is very doubtful whether a midshipman in the regular 
naval service, appointed an acting master under the act of 
July 24, 1861, would have been within the terms of that 
clause. The act of 1835 evidently refers to “a higher 
grade in the same line of appointment and promotion.” 

If midshipmen, appointed “temporary acting” officers 
under the act of 1861, were merely temporarily assigned 
to perform the duties of masters in the regular naval ser- 
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vice, they would not be entitled to receive the higher com- 
- pensation of masters, not only because, since the repeal of 
the above mentioned clause of the act of 1835, there is no 
legal authority for it, but because it is forbidden by the 
acts of March 8, 1889, section 3, (5 Stats., 349;) August 
23, 1842, section 2, (5 Stats., 510;) and August 26, 1842, 
section 12, (5 Stats., 525;) and September 80, 1850, sec- 
tion 1, (9 Stats., 542.) All of these acts prohibit any extra 
allowance or compensation for extra services to any officer 
in the public service whose pay is fixed by law or regula- 
tions, whether those extra services be in discharging the 
duties of any other public officer, or in performing any 
other public service, unless the same shall be authorized 
by law and the appropriation therefor explicitly set forth, 
that it is for additional pay, extra allowance, or compen- 
sation. 

But, in construing these statutes, the courts have held 
that they do not prohibit the same person from holding 
two offices at the same time. In the case of the United 
States vs. Joseph White et. al., (Dev., C. C., 47,) the de- 
fendant was regularly appointed navy agent, with a salary 
fixed by law, and he was also appointed by the Secretary 
of the Navy to discharge the duties, ad interim, of a purser 
to the naval establishment at Annapolis, and he performed 
the duties of acting purser. Chief Justice Taney, in sus- 
taining the defendant’s claim for his salary as acting pur- 
ser, said: ‘ There is no law which prohibits a person from 
holding two offices at the same time.” Indeed, if often 
happens that in unexpected contingencies, and for tempo- 
Tary purposes, the appointment of a person already in 
office is more convenient and useful to the public than to 
bring in a new officer to execute the duty. 

Mr. Attorney General Crittenden, sustaining the claim 
of a clerk in the Treasury Department for compensation 
as clerk in the Coast Survey Bureau, under a regular ap- 
pointment, cites the above case as fortifying his position 
that the two offices might be held by one person, and says: 
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‘The opinion of Chief Justice Taney, before cited, makes 
the holding of two offices, and performing the duties of - 
both, at one and the same time,.an exception from the pro- 
hibitions of the statute of August 26, 1842, as well as 
from the two previous statutes of August 23, 1842, and 
March 8, 1889. He makes no discrimination between the 
provisions of the statutes of August 23 and August 26, 
1842, but classes them together as the acts of 1842. There 
is in truth no difference in the sense and meaning of the 
three several acts before quoted.” (5 Op., 786.) 

In Converse vs. United States, (21 How., 463,) the Supreme 
Court of the United States held that the collector at Bos- 
ton having been the agent selected by the Treasury De- 
partment to purchase supplies for the light-house service 
throughout the United States, and to make the disburse- 
ments, was entitled to the compensation fixed by law for 
that service, so far as it was outside of his district and 

beyond the limit to which his duties as an officer extended. 
- The ground of the decision was, that the duties referred 
to were performed under an appointment to which the law 
affixed a certain compensation, and which had no connee- 
tion with the duties of his office of collector. After citing 
the various statutes bearing on the question, among which 
are those above mentioned, the Chief Justice says: “It is 
obvious, that in order to carry into execution the intention 
of the legislative department of the Government, these 
various laws on the same subject-matter must be taken 
together and construed in connection with each other.” 
After referring to the act of 1889, he adds: ‘ Nor does 
the act of August 23, 1842, go further than the act of 
1839, except only in declaring that in order to entitle the 
party to demand compensation, it must not only be fixed 
by law, but that the law appropriating it shall explicitly 
set forth that it is for such additional pay, allowance, or 
compensation. Now these words, added to the provisions 
in the act of 1839, only show that the legislature contem- 
plated duties imposed by superior authority upov the 
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officer as a part of his duty, and which the superior 
authority had ia the emergency a right to impose, and the 
officer was bound to obey, although they were extra and 
additional to what had been previously required. But 
they can by no fair interpretation be held to embrace an 
employment which has no affinity or connection, either in 
its character or by law or usage, with the line of his official 
duty, and where the service to be performed is of a differ- 
ent character and for a different place, and the amount of 
compensation regulated by law.” 

Is then, the post of acting master, under the act of July 
24, 1861, an office involving duties and employment dif- 
ferent from those of a midshipman in the regular line of 
naval service? It is true that both offices are of the naval 
service and require the same kind of skill and knowledge, 
and it is also true that the Secretary of the Navy may de- 
tail a midshipman to perform the duties of a master in the 
regular service without giving him a right to the compen- . 
sation of a master. But the office of acting master, under 
the act of 1861, is one quite outside of the regular line of 
naval officers. It is an office held by appointment of the 
Secretary of the Navy; limited in duration; created for a 
special purpose, and if filled by a midshipman it withdraws 
him from his ordinary sphere of duty. The marine force 
authorized by this act has been aptly called the naval 
militia, and its officers, appointed, classified and paid by a 
system different from that established by law for the regu- 
lar service, are in many respects as distinct from the officers 
of that service as are volunteer soldiers from those of the 
regular army. Finally, it is an office the compensation of 
which is regulated by the law which creates it, thus bring- 
ing it entirely within the class of offices which are to be 
filled by separate appointment. 

T conclude, therefore, that this office is one which may 
be held by a midshipman in addition to his regular naval 
rank, and, upon the authority of the cases I have cited, 
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it follows that if appointed thereto he is entitled to receive 
its compensation. 
I am, sir, very respectfully, 
Your obedient servant, 


TITIAN J. COFFEY, 
Attorney General, ad interim. 
Hon. GrpEoN WELLES, 
Secretary of the Navy. 


RETIRING BOARD FOR ARMY AND MARINE OFFICERS. 
8 


L. The Act of August 8, 1861, Section 8, does not authorize the Secretary 
of War or the Secretary of the Navy to assomble a mixed board of 
Army and Marine officers for inquiry into the cases of disabled officers 
of the Army and of the Marine Corps. 

2. The proceedings of » Board, constituted without authority and in viola- 
tion of that Act, would be open to future question asto their validity. 


ATTORNEY GENERAL’S OFFICE, 
September 18, 1861. 


Sir: I have the honor to acknowledge the receipt of 
your letter of the 9th instant, in which you submit for my 
consideration certain questions as to the construction of 
that part of the act of August 3, 1861, providing for the 
better organization of the military establishment, which 
authorizes the creation of boards to determine the disa- 
bilities of officers of the army and marine corps. The 
16th section of the act in question, provides that if any 
commissioned officer of the army or of the marine corps 
shall have become, or shall hereafter become, incapable of 
performing the duties of his office, he shall be placed upon 
the retired list, and withdrawn from active service and 
command, &c. The 17th section enacts, that in order to 
carry out the provisions of the act, the Secretary of War, 
or Secretary of the Navy, as the case may be, under the 
direction and approval of the President of the United 
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States shall from time to time, as occasion may require, 
assemble a board of not more than nine, nor less than five 
commissioned officers, two-fifths of whom shall be of the 
medical staff; the board, except those taken from the 
medical staff, to be composed, so far as may be, of his 
seniors in rank, to determine the facts as to the nature and 
occasion of the disability of such officers as appear dis- 
abled to perform such military service, such board being 
hereby invested with the powers of a court of inquiry and 
court-martial, and their decision shall be subject to like 
revision as that of such courts by the President of the 
United States, &c. 

Your first inquiry is, whether these provisions authorize 
either the Secretary of War or the Secretary of the Navy 
to assemble a mixed board of the officers of the army and 
the marine corps to effect the purposes of the law. 

I think the intent of the act is to cause disabled officers 
to be retired by a board composed of commissioned officers 
of their own branch of the service. It is clear that it author- 
izes no joint action of the Secretary of War and the Sec- 
retary of the Navy in forming a retiring board, the use of 
the disjunctive “or,’’ repelling any inference of such joint 
action. And the introduction of the words, “as the case 
may be,” pointing out the separate line of duty assigned 
to each Secretary, evinces, I think, the legislative purpose 
to limit the action of each to cases arising in his own de- 
partment. And so if it had been intended to give to one 
Secretary the power to assemble a board, composed not 
only of officers attached to his department, but also of 
officers belonging to another branch of the service, not 
under his control, I think that intention would have been 
so clearly expressed as to leave no doubt on the subject. 
On the contrary, that clause which requires that the board, 
except those taken from the medical staff, shall be com- 
posed, as far as may be, of officers “senior in rank” to the 
officer whose disability is to be tried, implies that the board 
is to consist of commissioned officers in his own line of 


-” 


118 HON. EDWARD BATES 





Retiring Board for Army and Marine Officers. 


service. For an officer of one branch of service cannot 
with accuracy be called senior in rank to an officer of 
another branch. A major in the army is no more senior 
to a captain of marines than he is to a captain in the navy. 
The term in its military sense is applicable only to rela- 
tively higher grades of the same service, its use otherwise 
would create confusion. 

The marine corps are at all times subject to and under 
the laws and regulations established for the better govern- 
ment of the navy, except when detached for service with 
the army by order of the President. Act June 30, 1834, 
section 2, (4 Stats., 712.) They are organized, as the name 
implies, for sea service, and are subject to the directions 
and control of the Secretary of the Navy. It is true that 
by the English Mutiny Act, British marine officers may 
sit on courts-martial with officers of the land forces, but I 
know of no such provision in our laws. If the true con- 
struction of this act be that the Secretary of War may 
place them on a board of inquiry, he may do so without 
the consent of their official head, for as we have seen, the 
action of the Secretaries is to be separate. And so the 
Secretary of the Navy may detail officers of the army 
without the consent of the Secretary of War, to sit on 
boards to retire marine officers. Thus each may be drawn 
from their proper sphere and from the control of their 
official superior, and required to sit in judgment on the 
qualifications of officers of a branch of service not only 
different from their own, but of the duties of which they 
may be entirely ignorant. I cannot believe that Congress 
would have introduced a change so anomalous, without 
expressing it in words more explicit than I find in this 
statute. 

It is true there is no medical staff attached to the marine 
corps, and it may be supposed that since two-fifths of the 
board are to be taken from that staff, they must, where the 
board is assembled for the examination of marine officers, 
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be selected from the army. But it being clear that the 
general and controlling intent of the statute is to put cases 
of disabled marine officers under the supervision of a board 
of their own branch of service, who ‘may be detailed to 
that duty by the Secretary of the Navy, any inference that 
the medical officers of that board are to be taken from the 
army medical staff, must yield to that general and con- 
trolling intent. Besides, the marine corps being subject 
to the laws and regulations of the naval establishment, a 
harmonious construction of the statute upon the principles 
above stated, leads to the conclusion that the medical officers 
on any board assembled by the Secretary of the Navy to 
inquire into the cases of disabled marine officers, must be 
taken from the surgeons of the navy. The language of the 
statute is then satisfied by the conclusion that officers of the 
army medical staff are only subject to be detailed to this 
duty by the Secretary of War, in cases of disabled army 


officers. 
My opinion then is, that the act of August 3, 1861, does 


not give authority either to the Secretary of War or the Sec- 
retary of the Navy to assemble mixed officers of the army 
and marine corps for the purposes indicated in the act, but 
the Secretary of War is required to assemble army officers 
exclusively for the inquiring into the cases of disabled offi- 
cers of the army, and the Secretary of the Navy is required to 
assemble a board of marine officers and surgeonsof the naval 
service, for the like purpose, in cases of disabled marine 
officers. 

Your second question is, whether the judgments of a 
board so constituted, without direct authority of law, would 
be free from future question as to their legal validity. 

The action of a board organized under the act of 1861, 
can only be valid as it accords with the law of its creation. 
From that law alone it must draw the breath of life. If, 
therefore, it is constituted without the direct authority of 
that law, or in violation of its provisions, I am of opinion 


120 HON. EDWARD BATES 





Attachment of Money inthe Hands of Disbursing Officers. 





that the validity of its action would be open to very serious 
future question. 
I am, sir, very respectfully, 
Your obedient servant, 


EDWARD BATES. 
Hon. 8. V. Fox, 
Acting Secretary of the Navy. 


ATTACHMENT OF MONEY IN THE HANDS OF DISBURSING 
OFFICERS. 


Money due to an employé of the Government cannot be attached, by the 
process of a State Court, in the hands of a disbursing officer. 


ATTORNEY GENERAL’S OFFICE, 
September 18, 1861. 


Str: I have the honor to acknowledge the receipt of 
your letter of the 9th instant, enclosing a communication 
from Major Thornton, commanding at Watervliet arsenal, 
to General J. W. Ripley, of the Ordnance Bureau. By 
this communication, and the documents enclosed there- 
with, it appears that moneys alleged to be due to James 
Clinton, from the Government, for services at Watervliet 
arsenal, have been attached in the hands of the United 
States disbursing officer at that place, upon an execution 
against Clinton, issued by the Supreme Court of New 
York. 

No principle is better settled than this, that money in 
the hands of a disbursing agent of the United States due 
to a person in the employ of the Government, cannot be 
attached by a creditor of that person in payment of the 
debt. The question has been repeatedly considered and 
always with the same result. In 1828, Attorney General 
Wirt held that an attachment served on an agent for the 
payment of salaries in the War Department, and on the 
Treasurer of the United States, to reach money due an 
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employé of the Government, could not be sustained, and 
vindicated his opinion by unanswerable argument. (5 Op., 
759, App.) In 1841, Attorney General Legare advised 
the Secretary of the Navy to resist the enforcement of an 
attachment served on Purser Buchanan, attaching in his 
hands the wages of certain seamen on the United States 
ship Constitution, at Norfolk, and for that purpose to 
direct the district attorney on behalf of the Executive to 
deny the jurisdiction of the court, and he refers to the 
cases of Decatur vs. Paulding, 14 Pet., 497; McArthy vs. 
Gould, 1 Ball and Beaty, 389; Chealy vs. Brewer et. al., 
7 Mass. R., 259; and adds: “The Executive should not 
consent to place the Government of the United States, 
which is not liable without its special consent, to be ques- 
tioned in its own courts, to be made compulsorily account- 
able as stakeholder or garnishee to its debtors, their as- 
signees, or creditors, at least without a judicial decision to 
that effect of the highest tribunal known to the laws.” (8 
Op., 718.) In the same case, the question finally reached 
the Supreme Court of the United States, where the opinion 
of Mr. Legare was fully sustained. In delivering the 
Opinion of the Court, Mr. Justice McLean said: “The 
important question is, whether the money in the hands of 
the purser, though due to the seamen for wages, was at- 
tachable. <A purser, it would seem, cannot in this respect 
be distinguished from any other disbursing agent of the 
Government. If the creditors of these seamen may by 
process of attachment, divert the public money from its 
legitimate and appropriate object, the same thing may be 
done as fegards the pay of our officers and men of the 
army and of the navy; and also in every other case where 
the public funds may be placed in the hands of an agent 
for disbursement. To state such a principle is to refute it. 
No government can sanction it. At all times it would be 
found embarrassing, and under some circumstances it 
might be fatal to the public service. The funds of the 
Governmentare specifically appropriated to certain national 
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objects, and if such appropriations may be diverted and 
defeated by State process or otherwise, the functions of 
the Government may be suspended. So long as the money 
remains in the hands of a disbursing officer, it is as much 
the money of the United States as if it had not been drawn 
from the treasury. Until paid over by the agent of the 
Government to the person entitled to it, the fund cannot 
in any legal sense, be considered a part of his effects,” 
(Buchanan vs. Alexander, 4 How., 20.) 

These authorities shew beyond question that the attach- 
ment issued by the supreme court in New York against 
the disbursing officer at Watervliet arsenal, cannot be 
enforced, and I doubt not that the judge, at whose instance 
it issued, will direct its discharge, if his attention be 
called to the principles which stand in its way. If, how- 
ever, there be any difficulty in the premises, I suggest that 
the commandant at the arsenal be directed to place the 
matter in the hands of the United States district attorney, 
with instructions to resist the attachment. | 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Simon CAMERON, 
Secretary of War. 





DUTY OF THE ATTORNEY GENERAL. 


The Attorney General will not give opinions on legal questions submitted 
by persons not connected with the Government, through the Head of a 
Department, when they do not affect the action of officers of the Gov- 
ernment, and are properly questions for the decision of Courts of Jus- 
tice. 


ATTORNEY GENERAL’S OFFICE, 
) September 17, 1861. 


Sir: I have the honor to acknowledge the receipt of the 
letter of the chief clerk of the War Department of the 
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16th instant, transmitted by your order, enclosing a draft 
of questions submitted by the sheriff of New York, on 
which he desires my opinion, relative to the arrest of 
officers, privates, artificers. and musicians of the volunteer 
force by civil or criminal process. The sheriff in his letter 
to you suggests “that the opinion of the Attorney Gen- 
eral, if published, would doubtless secure uniformity of 
practice on the subject.” _ 

The questions upon which the sheriff asks my opinion, 
although of great public importance, can only arise in the 
cases of individual soldiers, and before the judicial tri- 
bunals of the country. These questions can assume a 
practical form only before courts having cognizance of 
particular cases, and by the court only can they be decided. 
In the execution of process, the sheriff of New York is 
directed by tribunals and laws over which the Attorney 
General has no control. If, therefore, the Attorney Gen- 
eral were to assume the power of giving official opinions 
for the benefit either of the sheriff or of the courts, whose 
process he is required to execute, those opinions would not 
only be without the sanction of the law which imposes on 
the Attorney General the duty of advising the President 
and heads of departments, but might justly be regarded 
by the courts as an officious and unwarranted interference 
with their functions. If the Attorney General, in this in- 
stance, were to give an opinion on the questions suggested 
by the sheriff, it would be entirely unofficial, and since the 
decision of the questions would still remain with the courts 
where they might arise, I cannot concur in the hope of 
the sheriff that it “would secure uniformity of practice on 
the subject.” : 

It is the legal duty of the Attorney General “to give 
his advice and opinion upon questions of law, when re- 
quired by the President of the United States, or when 
requested by the heads of any of the departments, touch- 
ing any matters that may concern their departments,” 
The uniform construction of, and practice ander, this rule 
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has been that the Attorney General should give his opinion 
at the request of the head of a department, upon any 
question arising for his action or the action of any of his 
subordinates. If any case shall occur for the disposition 
of the Secretary of War or any officer connected with his 
department involving these questions, it will afford the 
Attorney General great pleasure, as it will be his legal 
duty, to respond to any inquiries which the Secretary of 
War may submit to him. But as the sheriff of New York 
is not a subordinate of the War Department, nor even of 
the United States Government, and as no case is presented 
in his letter for the action of the War Department, the 
Attorney General thinks that any opinion he might give 
on the point he suggests would be unwarranted by legal 
authority, and therefore improper. He accordingly trusts 
that the Secretary of War will concur in the propriety of 
this course of action. 
I am, sir, very respectfully, 
Your obedient servant, 
| EDWARD BATES. 
Hon. Simon CAMERON, 
Secretary of War. 





CLAIM OF WINGATE HAYS. 


1. Where a District Attorney, prior to the passage of the Act of August 
2, 1861, made a seizure of telegraphic despatches at the instance of 
the Secretary of War and the Attorney General, it was held, that his 
compensation therefor was payable out of the Judiciary fund. 

2. Since the Act of August 2, 1861, the compensation of a District Attor- 
ney for any professional service, rendered by direction of the At- 
torney General, for which compensation is not provided by the Act 
of February 26, 1853, is payable out of the Judiciary fund. 


ATTORNEY GENERAL’S OFFICE, 
September 18, 1861. 
Str: I have the honor to acknowledge the receipt of 
your letter of the 17th instant, relative to the claim of 
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Wingate Hays, Esq., United States District Attorney of 
Rhode Island, for services rendered by himself and Mr. W. 
S. Burgess in the seizure of telegraphic despatches. 

These services were rendered at the instance of the War 
Department, but the agent of that Department who com- 
municated with the district attorney, bore also a letter 
from the Attorney General to Mr. Hays, dated May 6, 
1861, explaining the business of the agent and requesting 
‘his prompt and energetic co-operation as district attorney 
with all the means at his command in carrying out the 
purposes of the Government.”’ So that, in fact, he was 
employed by the joint action of the Secretary of War and 
the Attorney General. It seems that Mr. Hays has pre- 
sented his account for these services, and asks to be paid 
out of the appropriation for the expenses of the judiciary, 
and you submit for my consideration the question, whether 
in view of the opinions in the cases of Joynes and Bryan, 
that account should be paid out of that fund. 

It is true the general rule is as laid down in those cases, 
viz: that when the head of a department employs special 

*counsel on behalf of the Government, the services of such 
counsel are to be paid from appropriate funds in charge of 
that department. But I understand this rule to apply to 
the employment of counsel to do some work which involves 
or implies no official relation or duty. Where any de- 
partment for the protection of some interest of the Gov- 
ernment in its special keeping, has occasion to retain 
counsel, either in aid of the district attorney, or to render 

‘services which are without the line of duty prescribed for 
the district attorney, (in which case the counsel retained 
may be the district attorney himself,) it has been held to 
be the rule that the compensation of such counsel should 
be paid from the appropriate fund of that department, and 
not from the judiciary fund. The case of Joynes (6 Op., 
299,) is an illustration of the rule—Joynes, being district 
attorney at the time, was retained by the Secretary of War, 
for the Government, in a suit pending in the courts of the 
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State of Virginia, which involved indirectly the title to part 
of the lands of Fortress Monroe. It was not his duty as 
district attorney to defend the suit, but he was employed 
for that purpose by the Secretary of War, just as any 
lawyer unconnected with the Government might have been 
employed, and Attorney General Cushing held that he 
should be paid out of the appropriate fund of the War 
Department. And this because performing a service not 
imposed on him by law, nor in the line of his official duty. 

But where a district attorney is called on by the Gov- 
ernment to perform a professional service which is his 
appropriate duty because of his official position—a service 
which cannot be performed by any mere lawyer, but only 
by the district attorney as the law officer of the Govern- 
ment for a particular locality, it is my opinion that he 
should be paid for it, not out of the proper fund of the 
department at whose instance he acts, but out of the gen- 
eral judiciary fund. I think that the service rendered by 
Mr. Hays, in the matter of the seizure of the telegraphic 
despatches, at the instance of the Secretary of War and 
the Attorney General, was rendered as district attorney.’ 
He was called on, not as a lawyer, but as an officer of the 
Government, clothed with certain powers as such, to aid 
in the accomplishment of a work of great public impor- 
tance. 

But the act of February 26, 1858, prohibits a district 
attorney from receiving any other or greater compensation 
for any services rendered by him than is provided by that 
act, and to receive any other or greater compensation is 
thereby declared a misdemeanor. If, then, Mr. Hays is to 
be paid as district attorney out of the judiciary fund, the 
question remains, under what provision of that act, com- 
monly called the Fee Bill, is this compensation allowed? 
I answer, under that clause which authorizes the payment 
“‘for the services of counsel rendered at the request of the 
head of a department, of such sum as may be stipulated 
or agreed on.” This clause was obviously intended, not 
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only to authorize the employment by heads of departments 
of district attorneys or other counsel, to render professional 
services not belonging to the office of district attorneys, 
but also to authorize the payment of fees to district attor- 
neys for official services not named in the fee bill and to 
which no specific compensation was affixed. These official 
services are of various kinds and of course cannot be 
enumerated. Such are the examination of land titles, 
reports upon applications for pardon, taking depositions 
upon petitions for remission of forfeitures, and generally 
all professional assistance which may ordinarily be called 
for by any of the departments. (9 Op.,49.) To this class 
belongs the service rendered in this instance by Mr. Hays, 
and it should be paid for out of the judiciary fund, just as 
his services in reporting on an application for pardon, on 
the request of the Attorney General, would be compen- 
sated out of that fund. 

It is hard to lay down any general rule by which ser- 
vices.of district attorneys not specifically named in the 
fee bill, and which are yet rendered at the request of the 
head of a department, because they fall within the scope 
of the duties of those officers, are to be distinguished from 
professional services which may be rendered by any lawyer. 
Perhaps each case can best be decided on its own circum- 
stances, but it is safe to say that whenever a district at- 
torney is employed by the head of a department to do any 
professional work which implies the exercise of his official 
powers, or for doing which his office affords any peculiar 
facilities, or which becomes his duty by any statute or 
regulation, his compensation therefor should be paid out of 
the judiciary fund. In my opinion the service rendered 
by Mr. Hays in the seizure of telegraphich despatches 
belonged to this class, and therefore they ought to be paid 
for out of that fund. 

But it is right that a claim of this kind should be properly 
authenticated before payment is made. In the opinion of 
Attorney General Black, already cited, he says: ‘No ac- 
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counting officer should allow a charge under this item of 
the fee bill unless the claimant produces the certificate 
that the services were rendered at the request of a depart- 
ment, and that the sum charged was agreed on, either be- 
fore or afterwards.” It will therefore be necessary that 
this account should be approved by the Secretary of War 
or the Attorney General before it can be paid out of the 
judiciary fund. 

The above remarks have no application to the account 
of Mr. W.S. Burgess. Ido not understand that he was 
employed by the Secretary of War; he certainly was not 
employed by the Attorney Generali, and if any reason 
exists why his account should be paid by the Government, 
I have not been advised of it. . 

It is proper that I should add that if the services of Mr. 
Hays had been rendered at the request of the Attorney 
General, made since the act of August 2, 1861, concerning 
the Attorney General, became a law, he would, in my 
opinion, have been entitled to payment therefor out of the 
judiciary fund, without the necessity of resorting to the 
distinction above suggested. That act charged the Attor- 
ney General with the general superintendence and direc- 
tion of district attorneys as to the manner of discharging 
their duties, and if as the law officer of the Government, 
the Attorney General should have occasion to direct any 
district attorney to render any professional service to the 
Government, for which no compensation is provided in the 
fee bill, such service should, in my opinion, be paid for out 
of the judiciary fund. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon, Cates B. Smirz, 
Secretary of the Interior. 
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ORGANIZATION OF NAVAL RETIRING BOARDS FOR 
MARINE OFFICERS. 


Under the 17th section of the Act of August 8, 1861, for the better organi- 
zation of the Military Establishment, the Secretary of the Navy has 
discretionary power to select, for the trial of-officers of the Marine Corps, 
such commissioned officers, subject to his control and orders, as he may 
deem proper. | 

ATTORNEY GENERAL’S OFFICE, 


September 23, 1861. 


Sir: Your letter of the 19th instant submits for my con- 
sideration the question whether a board of officers of the 
navy may not be assembled by the Secretary of the Navy, 
under the 17th section of the act of August 3, 1861, pro- . 
viding for the better organization of the military establish- 
ment, which shall have authority to determine facts and 
report a judgment in the cases of officers either of the 
navy or of the marine corps. 

Those sections of the act in question, which provide for 
_ the assembling of boards for the retirement of officers of 
the army, marine corps, and navy, are so inartificially drawn 
that it is difficult to extract the precise meaning of Con- 
gress, This is especially true of those clauses which direct 
how these boards shall be organized. But after careful 
examination of the whole act, it is my opinion that the 
17th section leaves to the Secretary of the Navy the dis- 
cretionary power to select, for the trial of officers of the 
marine corps, such commissioned officers, subject to his 
control and order, as he shall deem proper. The 17th and 
the 28d sections are to be construed together, both con- 
ferring on the Secretary of the Navy similar powers relative 
to officers in the naval service, For although the marine 
corps are a distinct branch of service they are yet at- 
tached to the naval department, and in all respects under 
its control. | 

The 2d section of the act of June 30, 1834, declares 
that the marine corps “shall at all times be subject to and 


under the laws and regulations which are, or may hereafter 
9 
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be, established for the better government of the navy, ex- 
cept when detached for service with the army, by order of 
the President of the United States.” The effect of this 
law is to subject this corps to the operation of laws for the 
government of the navy, except where by special enactment 
they are made subject to different laws; as, for instance, 
by the 5th section of the act of June 80, 1834, relative to 
their pay and allowances, &c. The 17th section of the act 
of August 3, 1861, in authorizing the Secretary of the Navy 
to assemble boards for the retirement of marine officers, 
does not provide that the board shall consist of officers of 
that corps, but simply that it shall consist of commissioned 
officers. That the section did not contemplate a board 
composed exclusively of marine officers is clear, because it 
provides that two-fifths of the board shall be of the medical 
staff; and there being no medical staff attached to the 
marine corps, we have seen that this requirement of the 
statute could only be fulfilled by placing on the board 
naval surgeons. (See infra, p. 116.) 

There being, then, no provision in the law which directs 
the Secretary of the Navy to organize these boards for the 
retirement of marine officers from the officers of the marine 
corps, and this being a law “ for the better government of 
the navy,” within the meaning of the act of 1834 above 
cited, it is my opinion that- the Secretary of the Navy, 
under the President, has full power to organize boards for 
the retirement of marine officers from the officers of the 
navy of senior rank, under the 17th section of the act. 
There ean, of course, be no question as to the power of the 
Secretary of the Navy to assemble a board of officers of 
the navy for the retirement of their brethren of the naval 
service, under the limitations contained in the 28d section 
of the act of 1861. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Gipzon WELLEs, 
Secretary of the Navy. 
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THE METROPOLITAN POLICE ACT. 


1. Under the authority of the Metropolitan Police Act of August 6, 1861, 
the Board of Police of the District of Columbia may, at the expense 
of the United States, uniform the police, mount such a portion of 
them as may be necessary, and also employ a temporary drill-master 
for their instruction. But the Board have no authority to appoint an 
Assistant Clerk and Messenger. 

2. The ex-officio members of the Board are not entitled to the compensa- 
tion of five dollars per day, allowed by the 22d section of the Act. 


ATTORNEY GENERAL’S OFFICE, 
September 27, 1861. 


Sir: Your letter of the 21st instant asks my opinion 
upon the following questions: Has the board of police of 
the District of Columbia, organized under the act of 
August 6, 1861, power, at the expense of the United States, 

Ast. To purchase uniforms for the police? 

2d. To mount the police for the county ? 

3d. To appoint an assistant clerk, messenger, and drill- 
master, (the last only for ninety days,) and 

4th. Are the ex-officio members of the board entitled to 
the compensation of five dollars for each meeting, the 
annual aggregate to each not to exceed two hundred and 
fifty dollars? 

The first two questions I shall consider together. By 
the 5th section of the Metropolitan Police Act of August 
6, 1861, it is made the duty of the board of police “to 
preserve the public peace; to prevent crime and arrest 
offenders; to protect the rights of persons and of property; 
to guard the public health; to preserve order at elections; 
to remove nuisances; to provide a proper police force at 
fires; to protect strangers and travellers at steamboat and 
ship-landings, and railway stations, and generally to see 
that all laws relative to the police and health of the Dis- 
trict are promptly enforced.” The 6th section provides 
that the duties of the board of police shall be more especi- 
ally executed under the direction and control of said board, 
and according to rules and regulations which it is thereby 
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authorized to pass from time to time, for the proper gov- 
ernment and discipline of its subordinate officers, by a 
police force for the whole of said police district, and author- 
ized to do duty in any part thereof, without regard to resi- 
dence or corporation lines. From this very awkwardly 
drawn section, we extract first, the power of the police 
board to make rules and regulations for the proper govern- 
ment and discipline of the police force, and secondly, the 
power and duty of the police force to execute the functions 
of their office in any part of the district. The power to 
make rules and regulations for the government and dis- 
cipline of the police force, is commensurate with the duties 
imposed on the board, and the board are thus clothed with 
a reasonable discretion to establish such rules and regula- 
tions as will increase the efficiency and usefulness of the 
force. No single regulation can add more to the value of — 
the force than the adoption of a uniform dress. They 
should be so clothed as to be easily recognized by citizens 
and strangers, in daylight or at night, and if the power : 
conferred on the board by the 6th section means anything, 
it means that they shall establish regulations of this kind. 
And so the obligation, imposed on the police force to per- 
form their duties in any part of the district ‘‘ without 
regard to residence or corporation lines,” clearly implies 
the power of the board to mount any portion of the police 
force that they may deem necessary. 

Having thus confided to the board this general discre- 
tionary power to govern and discipline the police, Congress 
certainly did not mean that it should be exercised at the 
expense of either the board or the police force. And 
hence, while very properly fixing the salaries of all the 
offices created by the act, except that of clerk to the board, 
Congress, in the 28th section, made a general appropria- 
tion of money which is declared to be “for the purpose 
of carrying this act into effect, including the payment of 
salaries and all other necessary charges and expenses of 
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the metropolitan police.” What these “ other necessary 
charges and expenses” shall be, is a matter for the con- 
sideration and decision of the board of police. It is, of 
course, their duty to apply the money so as to accomplish 
most effectually the purposes of the law. All that can be 
required of them is an honest and discreet exercise of the 
trust confided to them, and if itis their judgment that the 
police force should be uniformed, and a portion of them 
mounted, such a regulation would, in my opinion, be a 
proper exercise of their power, and the money expended 
therefor should be paid out the fund appropriated by the 
28th section. 

I think, for the reasons above stated, that the board of 
police have the right to employ and pay out of the appro- 
priation referred to, a temporary drill-master for the police. 
If it were proposed to create a permanent office of this 
kind, I do not think that the board of police, under the 
law could do so, but the employment of a competent per- 
son for ninety days to instruct the newly organized force 
in their unfamiliar duties, is so obviously proper, and, in- 
deed, necessary, that I think it may well be called one of 
those ‘‘necessary charges and expenses,” which were 
_ within the contemplation of Congress when the appropria- 
tion was made. 

But I can find no authority conferred on the board of 
police, directly or indirectly, to appoint an assistant clerk 
and messenger at the expense of the United States. The 
act creates certain officers and designates their salaries, 
except the salary of the clerk, which is to be fixed by the 
board at a sum not exceeding one thousand dollars per 
annum. Assistant clerks and messengers in the various 
departments of the Government are appointed and paid, . 
only under ex plicit legal authority and appropriations, and 
if Congress had intended to allow these officers to the 
board of police, they would, doubtless, in some form, have 
indicated that purpose. The board cannot infer that the 
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power to appoint officers not named in the law from the 
authority to make rules and regulations for the govern- 
ment and discipline of its subordinates, since the appoint- 
ment of an officer is a thing quite different from the estab- 
lishment of rules for his government, and unless the power 
to make these appointments can be found in this clause, it 
cannot be found at all. I therefore do not think that the 
board have power to appoint an assistant clerk and mes- 
senger at the expense of the Government. 

Your last question concerns the right of the ex-officio 
members of the board to receive the compensation of five 
dollars for each day of meeting, allowed by the 22d sec- 
tion of the act. That section provides that “each com- 
missioner shall receive an allowance of five dollars per 
day for each day of actual attendance upon the meetings 
or business of the board, not to exceed, however, to each 
commissioner (the treasurer excepted,) ‘‘ two hundred and 
fifty dollars per annum, and no other. compensation shall 
be paid or allowed to the members of the board.” The 
board of police is created by the 2d section in these words: 
‘That immediately upon the passage of this act, there 
shall be appointed by the President of the United States, 
by and with the advice and consent of the Senate, five com- 
missioners of police, who shall be the chief officers of the 
said ‘metropolitan police district,’ and who shall severally 
possess and perform therein the powers and duties author- 
ized and enjoined by this act. The said commissioners, 
together with the mayors of Washington and Georgetown, 
ex-officio, shall form the board of police for the said Dis- 
trict, and a majority of them shall constitute a quorum of 
such board for the transaction of business.” The 8d section 
apportions the commissioners to certain localities, and de- 
clares that they shal] meet at such time and place as may be 
designated by the President, and after being qualified 
shall proceed to discharge such duties as are prescribed by 
the act. 
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It will thus be observed that the ex-officio members of 
the board of police to whom the question applies are the 
mayors of Washington and Georgetown. These officers 
are not commissioners, but, by virtue of their office, act 
with the commissioners as a board of police, having as 
members of the board, concurrent power with the com- 
missioners in its deliberations and action. But the dis- 
tinction between the commissioners and the board of police 
is preserved throughout the act. Thus the officers of the 
board, who are the president and treasurer, are to be se- 
lected from among the commissioners, not by the board, 
but by the commissioners themselves. And so the right 
to receive five dollars per day for each day of actual attend- 
ance upon the meetings or business of the board, is con- 
ferred, not on the board, but upon “ each commissioner,” 
and when the same section prohibits the allowance of any 
other compensation than this, it drops the word ‘ commis- 
sioner”? and uses the more comprehensive words, ‘“‘ mem- 
bers of the board.” It is therefore clear that the language 
of the statute does not include the ex-officio members of the 
board of police in the provision for compensation. 

It is a familiar constitutional provision that no money 
shall be drawn from the treasury, but in consequence of 
appropriations made by law, and it is an equally familiar 
principle of statutory construction that where a demand 
is made on the treasury, the law on which it is based 
should direct its payment in clear and explicit language. 
It is accordingly sufficient answer to the question under 
consideration to say that the words of the statute do not 
authorize the payment of the per diem to any but com- 
missioners, and the ex-officio members of the board not 
being commissioners are not within its terms. Buta care- 
ful reading of the act shows that Congress intended to 
omit the ex-officio members of the board from this provision. 

The commissioners having no other necessary official 
connection with the police of the District, are entitled to 
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compensation for their services. But the ex-officio members, 
as mayors of Washington and Georgetown, are in the 
receipt of official salaries. Before the passage of the 
Metropolitan Police Act, they were charged with the per- 
formance of various duties in the administration of the police 
of their respective, cities which by this law are now trans- 
ferred to the board of police. Their official duties, so far 
from being increased are largely diminished, whilst their 
salaries are undisturbed. The reason, therefore, which 
prompted Congress to provide for the compensation of the 
commissioners has no force in favor of the ex-officio mem- 
bers of the board. On the other hand, the fact that the 
act relieves them of a part of their official duties, furnished 
Congress a strong reason for excluding them from the 
benefits of that provision. 

If any further illustration of the correctness of the view 
I have taken of this question were required, it is afforded 
by the fact that the act of May 15, 1820, to incorporate the 
inhabitants of Washington, &c., (3 Stats., 583,) continued 
in force for the term of twenty years, by the act of May 
17, 1848, declares that the mayor of Washington shall 
receive for his services, annually, a just and reasonable 
compensation, to be allowed and fixed by the two boards 
(of aldermen and common council) which shall neither be 
increased nor diminished during his continuance in office. If 
the mayor of Washington, as ex-officio member of the board 
of police, is entitled to receive the per diem allowed to the 
commissioners by the Metropolitan Police Act, for perform- 
ing duties, which by that act are transferred from his office 
of mayor to that board, then the act has, by implication, 
repealed the clause of the act of 1820, just cited. Cer- 
tainly Congress could have entertained no such purpose, 
and to give their action that effect would violate every 
principle upon which one statute is allowed to repeal 
another by implication. | 

For these reasons, my opinion is that the ex-officio mem- 
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bers of the board of police, are not entitled to the com- 
pensation of five dollars per day for each day of attend- 
ance upon the meetings or business of the board. 
I am, very respectfully, 
Your obedient servant, 


| EDWARD BATES. 
Hon. Cates B. Smita, 
— Seeretary of the Inierior. 


OATH OF APPLICANT FOR A PATENT. 


The oath or affirmation required to be taken by an applicant for a Patent, 
under the 7th section of the Act of July 4, 1836, to promote the progress 
of the useful arts, &c., must be taken by the applicant, and cannot law- 
fully be taken by his agent or attorney. 


ATTORNEY GENERAL’S OFFICE, 
September 30, 1861. 


Srr: I have the honor to acknowledge the receipt of 
your letter of the 16th instant, in which you submit for 
my opinion the following question, viz: Can the oath pre- 
scribed by the 7th section of the act of July 4, 1836, to 
promote the progress of the useful arts, &c., be lawfully 
made by an agent or attorney ? 

That section provides that whenever, on the filing of 
an application for a patent, after making or causing to | 
be made an examination of the alleged new invention or 
discovery, it shall appear to the Commissioner that the 
applicant was not the original and first inventor or dis- 
coverer thereof, or that any part of that which is claimed 
as new had before been invented or discovered, or pat- 
ented or described in any printed publication in this or 
any foreign country, or that the application is defective 
and insufficient, he shall notify the applicant thereof, &c. 
If the applicant then elect to withdraw his application, 
relinquishing his claim to the model, he shall receive back 


138 HON. EDWARD BATES 
Oath of Applicant for a Patent. 


a part of the duty-money required by the act. But if the 
applicant in such case shall persist in his claim for a patent, 
with or without any alteration of his specification, he 
shall be required to make oath or affirmation anew in manner 
aforesaid. 

This is the oath to which your question refers, and in 
order to ascertain whether it must be made by the appli- 
cant himself, or whether it may be made by his agent or 
attorney, we must recur to the original oath, which is 
made by the statute the model of the oath in question. It 
is prescribed by the sixth section of the act. After author- 
izing any person who has discovered or invented any new 
and useful art, machine, &c., or any new and useful im- 
provement thereof, not before known or used and not then 
in public use with his consent, in which he shall desire to 
obtain exclusive property, to make written application to 
the Commissioner of Patents for a patent, and requiring 
a full description and specification of the invention or dis- 
covery to be filed, “signed by the inventor and attested by 
two witnesses,” the section proceeds: ‘ The applicant shall 
also make oath or affirmation that he does very believe 
that he is the original and first inventor or discoverer of 
the art, machine, composition, or improvement for which 
he solicits a patent, and that he does not know or believe 
the same was ever before known or used, and also of what 
country he is a citizen.” 

In the contingency that the applicant shall persist in his 
claim for a patent, after the Commissioner has notified him 
of the objections thereto, he is requested by the 7th section 
to renew the oath just cited, or, in the language of the 
statute, ““to make oath or affirmation anew in manner 
aforesaid.” There is certainly nothing in the 7th section 
to raise an inference that the oath or affirmation it requires 
may be taken by an agent or attorney. The direction is 
explicit that it shall be taken by the applicant. We must 
look then to the 6th section, which furnishes us the sub- 
stance of the oath or affirmation, to find whether such a 
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construction can be sustained. It also directs that “ the 
applicant”? shall make the oath or affirmation. 

But it is said that notwithstanding the explicit words of 
the statute, the oath may be taken by an agent or attorney 
of the applicant, just as it has been held by Attorney 
General Black, (9 Op., 378) that the drawings required by 
the same section may be legally signed by an agent or 
attorney. 

It is a loose construction of a statute, which dinacts a 
thing to be done by one person, to hold, upon the maxim 
qui facit per alium facit per se, that the thing may be done by 
another; but, however true this may be as to other statu- 
tory directions, it cannot safely be said of the oath or 
affirmation in question. 

It is true that there are many cases where a statutory 
oath may be taken by an agent or attorney, but it will 
generally be found that the words of the statute, directly 
or indirectly, authorize it. The general rule, undoubtedly, 
is that where an oath is required by law it must be made 
by the party, unless the law makes the exception. And 
thie is especially true where the matter of the oath is of 
substance and not of mere form. Thus, in The King vs. 
The Sheriff of Middlesex, (1 Chit. Rep., 721,) where an 
affidavit of merits was made by the defendant’s brother, 
the court held that it was necessary that the defendant 
himself should swear to the merits. And in Bryan vs. 
McCullough, (1 Penn. R., 421,) under the Pennsylvania 
act of 1809, requiring “that any party purchasing any writ 
of error shall make oath or affirmation that the same is 
not intended for delay,” it was decided that the oath on 
which the writ of error was grounded must be made by 
the party himself. 

The reasons of the rule are two-fold: first, that it is safer 
to follow the words of the statute, leaving the remedy for 
inconvenience to the legislature; and, secondly, that the 
oath being prescribed as an appeal to the conscience of 
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the party himself, the statutory purpose is not effected if 
the appeal be made to the conscience of another. 

In the present case the oath required is eminently one 
of substance. It compels the applicant to assert two facts, 
which necessarily can only be within his own personal 
knowledge, viz: that he believes he is the original inventor 
of the thing proposed to be patented, and that he does not 
know or believe that the same was ever before known or 
used. It is impossible that these facts can be originally 
known to any one but the inventor, and if they are sworn 
to by his agent or attorney, the evidence is nothing but 
hearsay. I can imagine no inconvenience which would 
' excuse 80 wide a departure from the language and purposes 
of the act of Congress, and I am, therefore, of opinion 
that the oath prescribed by the 7th section must be taken 
by the applicant, and cannot be taken by his agent or 


attorney. 
I am, sir, very respectfully, 


Your obedient servant, 
EDWARD BATES. 
Hon. Cates B. Smits, 
Secretary of the Interior. 





PROPOSALS FOR NAVAL SUPPLIES. 


Where the Secretary of the Navy has advertised for proposals to furnish 
naval supplies, under the provisions of the Acts of March 8, 1848, and 
August 10, 1846, he may consider the proposal of the lowest bidder, 
where the bid is in substantial compliance with the law, although it 
names a time for the completion of the contract five days beyond that 
fixed in the advertisement. 


ATTORNEY GENERAL’S OFFICE, 
October 7, 1861. 
Sir: I have the honor to acknowledge the receipt of 
your letter of the 2d instant, relative to certain proposals 
for furnishing supplies of beet and pork for the use of the 
navy. 
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It appears that by the advertisement of the Bureau of 
Provisions and Clothing, bidders were required to accom- 
pany their bids with a written guaranty, signed by one or 
more responsible persons, to the effect that he or they un- 
dertake that the bidder or bidders will, if his or their bid 
be accepted, enter into an obligation within ten days, with 
good and sufficient sureties to furnish the article proposed. 
It further appears that the lowest bidder offered to furnish 
the articles named in his bids, “‘ under the advertisement 
above referred to, and subject to all the requirements of 
the same,” and that the two guarantors of each of these 
bids, undertook that the said bidder would, “if his offer 
as above should be accepted, enter into contract with the 
United States within fifteen days after the date of notice 
through the post office of the acceptance of his offer be- 
fore mentioned.” 

On these facts you ask my opinion whether the law ab- 
solutely excludes these bids. 

The authority under which the Secretary of the Navy 
receives these proposals, is contained in the proviso to the 
act of March 8, 1848, (5 Stats., 617,). by which it is enacted 
that all provisions, clothing, &c., for the use of the navy, 
when time will permit, shall thereafter be furnished by 
contract to the lowest bidder, and then follow specific 
directions as to the manner of advertising for and receiv- 
ing proposals and awarding the contract. 

By the 6th section of the act of August 10, 1846, making 
appropriations, &c., (9 Stats., 101,) it is provided that every 
proposal for naval supplies invited by the Secretary of the 
Navy, under the proviso to the act of March 3, 1843, shall 
be accompanied by a written guaranty, signed by one or 
more responsible persons, to the effect that he or they 
undertake that the bidder or bidders, will, if his or their 
bid be accepted, enter into an obligation in such time as 
may be prescribed by the Secretary of the Navy, with 
good and sufficient sureties to furnish the supplies pro- 
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posed and no proposal shall be considered unless accom- 
panied by such guaranty, &c. 

The controlling purpose of these two provisions plainly 
is, to secure the contract to the lowest bidder who will 
honestly perform it. The directions of the statutes as to 
the manner of advertising for and receiving proposals and 
as to the form of the proposals themselves, are intended to 
accomplish this purpose, and a failure by the lowest bidder 
to comply with them ought not to exclude his proposal from 
consideration, unless it be such an omission as will deprive 
the Government of the requisite security against loss by 
violation or non-performance of the contract. If the pro-. 
posal exhibit a substantial compliance with the provision 
of the law as to its form, and if it be the lowest bid, its 
rejection for an immaterial informality would, I think, be 
in disregard of the meaning of Congress. 

The first informality suggested in the proposals under 
consideration is, that the engagement of the guarantors is 
not in accordance with the language of the act of 1846. 
The act, as we have seen, directs the bid to be accom- 
panied by a guaranty /o the effect that the guarantors under- 
take that the bidder will, if his bid be accepted, enter into 
an obligation with good and sufficient sureties to furnish 
the supplies proposed. The engagement of the guarantors 
in this case is, that the bidder will, if his offer as above be 
accepted, enter into contract, &c. The offer thus referred 
to, written on the same page with each guaranty, is to fur- 
nish under the advertisement and subject to all the require- 
ments of the same, &c. By reference to the advertisement, 
it appears that the bidder was required, amongst other 
things, to give the written guaranty to the effect, as directed 
in the law. Now, the offer of the bidder, of course was 
to do all which the advertisement required, and the under- 
taking of the guarantors was, that if that offer to do all 
which the advertisement required, was accepted, then that 
the bidder would enter into that contract. Entering into 
the contract implies compliance with all its stipulations as 
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contained in the advertisement, among which is the obli- 
gation with good and sufficient sureties, to furnish the 
article proposed. The effect then, of the engagement of | 
the guarantors, is to make them answerable for any default 
of the bidder to enter into the obligation and furnish the 
security required, and it is therefore a substantial compli- 
ance with this requirement of law. 

The other informality in the proposal is, that the guaran- 
tors engage that the bidder shall enter into the contract 
within fifteen days after the notice of acceptance, whereas 
the time fixed in the advertisement for this purpose is ten 
days. It will be observed that the time, within which the 
contract is to be made, is not fixed by law, but is to be 
prescribed by the Secretary of the Navy. Ifthe Secretary 
be satisfied that the offer being the lowest, is, under all 
the circumstances, the most advantageous to the Govern- 
ment, it is certainly within his power to accept it, even 
if it propose a longer time for entering into the con- 
tract. If the offer had been to enter into the contract 
within ten days, the Secretary of the Navy could unques- 
tionably give the bidder an extension of time for any cause 
satisfactory to his judgment. And so, in his discretion he 
may accept the lowest bid, otherwise in accordance with 
law, with an agreement that the bidder shall have a few 
days more for its completion. The time within which con- 
tracts for supplies shall be completed, depending as it does 
on the exigencies of the service, must necessarily be left 
to the discretion of the Secretary of the Navy. Even 
though he has by general regulation announced in an ad- 
vertisement what that time shall be, it would, in my opinion 
be an absurd construction of a statute, the chief object of 
which is to enable the Government to purchase at the 
lowest price, to hold that he is precluded from accepting 
the lowest bid, because it proposes to complete the con- 
tract a few days beyond the time announced. Such a con- 
struction, sacrificing the spirit of the statute, could not 
be defended even by its letter, for itis by the advertise- 
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ment and not by the statute, that the time is fixed, and 
to reject the bid for this departure from the form, would be 
giving the advertisement the force of law. An acceptance 
of the lowest bid upon the terms of the proposal as to 
time, differing from that of the advertisement, will be a 
prescription of time within the meaning of the act of 1846, 
by the Secretary, and if the bidder fail to enter into the 
contract within that time, the Secretary may, in accord- 
ance with the act, proceed to contract with some other per- 
son to furnish the supplies. 

For these reasons I am clearly of opinion, that these 
proposals, are not excluded from your consideration. 

I an, sir, very respectfully, 
‘Your obedient servant, 
EDWARD BATES. 
Hon. GipEoN WELLES, - 
Secretary of the Navy. 





OASE OF CAPTAIN STANSBURY. 


This officer, by force of the Act of August 6, 1861, became, and was sub- 
stantially and of right, a Major in the Topographical Engineers, and he 
should receive his promotion as of a date immediately following that 
Act. 

ATTORNEY GENERAL’S OFFICE, 
October 14, 1861. 


Sir: [ have, with some care, considered the case of Cap- 
tain Howard Stansbury, of the topographical engineers, 
which you did me the honor to present for my opinion a 
few days ago. 

The act of Congress of August 6, 1861, (chapter 58,) pro- 
vides that there shall be added to the corps of topographi- 
cal engineers, by regular promotion of its present officers, two 
lieutenant colonels and four majors. 

It appears that Captain Stansbury is an ancient officer 
of long service, and as far as I know without a blemish; 
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and he informs us that he stood second on the list for the 
promotions directed by the above-mentioned act, and he 
claims his promotion by virtue of that act. 

The act of Congress of August 3, 1861, (chapter 42, sec- 
tion 16,) provides for the retirement of certain officers of the 
army and the marine corps, such as “ have become inca- 
pable of performing the duties of his office.” That act, of 
course, required some delay for investigation, in order to 
ascertain what officers had become incapable, &c. And, 
consequently, a board of officers was constituted to make 
the needful investigations, and by the action of that board 
Captain Stansbury was retired as a captain. But before 
that event, it appears that the promotions of majors in the 
topographical engineers, as directed by the act of the 6th 
of August, had been made upon the rolls of the army, 
omitting Stansbury, probably upon the assumption that he 
would be retired, of course, by reason of his age. 

In view of these facts, it is my opinion that, by force of 
the act of the 6th of August, Captain Stansbury became, 
and was substantially and of right, a major, lacking noth- 
ing but the mere forms of office to cause him to be known 
and recognized as such. I think that, in mere justice, he 
ought yet to have his promotion, as of a date immediately 
following the act, and be retired as a major. 

And in giving this opinion, I do but follow what I un- 
derstand to be the opinion of Lieutenant General Scott, 
as disclosed in his letter to you, which was handed to me 
along with the other papers in the case. 

Your obedient servant, 


EDWARD BATES. 
The PRESIDENT. 


10 
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DUTY OF DISTRICT ATTORNEYS. 


1. It is not a part of the official duties of a District Attorney to resist ap- 
plications for the discharge of enlisted minors, under writs of Aabeas 
corpus issued out State courts; but the Secretary of War has y-) wer 
to employ the District Attorney for that purpose, if he shall deem it 
proper. 

2. Ifa minor enlist in the army without the consent of his parent, guar- 
dian, or master, an application of one or other for his discharge cannot 
be successfully resisted under existing laws. 


ATTORNEY GENERAL’S OFFICE, 
October 16, 1861. 


Sir: I have the honor to acknowledge the receipt of 
your note of the 11th instant, transmitting the letter of the 
United States district attorney for the eastern district of 
Pennsylvania, relative to applications for the discharge of 
enlisted minors. 

It is not a part of the official duties of district attorneys 
to resist applications of this kind in the State courts. But 
the frequency of these cases seems to render it necessary 
that the interests of the Government, on their hearing, 
should be guarded by counsel, and it is within the legal 
power of the Secretary of War to employ the district attor- 
ney for that purpose, if he shall think proper so to do. 

If a minor enlist without the consent of his parent, 
guardian, or master, and the application for his discharge 
be made by that person, I incline to the opinion that it 
cannot be successfully resisted under existing laws; but as 
many cases may occur in which one or more of these con- 
ditions may be wanting, I think that the Secretary of War 
should authorize the district attorney to attend the hearing 
and resist the discharge, where in his opinion a proper 
case for discharge has not been presented. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. THomas A. Scort, 
Acting Secretary of War. 
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EXPENDITURE OF THE AGRICULTURAL FUND. | 


1, All the existing legislation, appropriating money for the collection of 
Agricultural Statistics, evinces an intention, on the part of Congress, 
that the money appropriated for that object should be expended and 
accounted for by the Commissioner of Patents. 

2. The Secretary of the Interior has no power to defeat that intention by 
transferring to another officer the expenditure and administration of 
those appropriations, 


ATTORNEY GENERAL’s OFFICE, 
October 17, 1861. 


Sir: Your letter of the 5th instant submits for my 
opinion the question, whether you have the legal authority 
to cause the appropriation for “ collection of agricultural 
statistics, investigations for promoting agriculture and rural 
economy, and the procurement, propagation, and distribu- 
tion of cuttings and seeds” to be applied, and the report 
thereon to be prepared, by an officer specially assigned to 
that service, to be styled the Commissioner of Agriculture, 
aided by a chief clerk and such other assistants, as may 
from time to time be found necessary, instead of the Com- 
missioner of Patents, as heretofore. 

I find, on examination of the appropriation acts, that from 
the year 1839 until the year 1854, the annual appropria- 
tions for the collection of agricultural statistics, &c., were 
directed to be paid out of the patent fund. During this 
time the money thus drawn from that fund, was expended 
under the direction of the Commissioner of Patents, and 
such was the evident intention of Congress. In some of 
the acts, as for example the acts of August 12, 1848, (9 
Stats., 284,) and March 3, 1849, (9 Stats., 464,) the appro- 
priation was combined with the appropriation for the pur- 
chase of scientific works for the Patent Office, and the 
aggregate amount was charged to the patent fund. And 
this was in accordance with the purpose of the act of March 
8, 1837, section 14, (5 Stats., 194,) which confers authority 
on the Commissioner of Patents to draw upon the patent 
fund. That fund being created for the payment of the 
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salaries of officers and clerks and all other expenses of the 
Patent Office, (Act July 4, 1836, sec. 9,) Congress very 
properly considered the collection of agricultural statistics 
and the promotion of agriculture as among the useful arts 
which the Patent Office was established to encourage, and 
accordingly drew the appropriation for that purpose from 
that source. In obedience to this plain statutory require- 
ment, the Commissioner of Patents assumed and exercised 
supervision over the expenditure of this annual agricul- 
tural appropriation, and yet continues to do so. 

But from the year 1854, uutil the present time the annual 
appropriations have been made from the national treasury, 
and by the act of March 8, 1855, (10 Stats., 673,) Congress 
reimbursed the patent fund the whole amount thus with- 
drawn from it. 

Does the legislation, then, subsequent to this change in 
the source from which these appropriations were drawn, 
evince a congressional purpose to relieve the Commis- 
sioner of Patents of these duties and impose them else- 
where? After a careful search, I can find no such pur- 
pose, but, on the contrary, I find that Congress was careful 
to exclude that inference by directly charging the Com- 
missioner with their performance. Thus the very first act 
which appropriates the fund for collecting agricultural 
statistics, &c., out of the national treasury, (act May 31, 
1854; 10 Stats., 292,) directs that it be expended under they 
direction of the Commissioner of Patents. And so in the 
- acts of May 15, 1856, (11 Stats., 14,) August 18, 1856, 
(11 Stats., 89,) appropriating seventy-five thousand dollars, 
and March 3, 1857, (11 Stats., 266,) appropriating sixty 
thousand dollars; and the same clause of this last-named 
act appropriates three thousand five hundred dollars, “ to 
enable the Commissioner of Patents to collect and report 
information in relation to the consumption of cotton in the 
several countries in the world.” The act of June 12, 1858, 
(11 Stats., 321,) does not contain the usual requirement that 
the money shall be expended under the direction of the 
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Commissioner, but attached to the clause making the ap- 
propriation is a proviso exhibiting the same purpose in 
these words: ‘“ That it shall be the duty of the Commis- 
sioner of Patents to submit to the Secretary of the Interior, 
at the commencement of each session of Congress, the 
invoices of seeds and cuttings purchased with the money 
hereby appropriated; and also a statement of expenses in 
procuring agricultural statistics and incidental expenses in 
procuring seeds, cuttings, and information.” Neither do 
the acts of March 3, 1859, of June 25, 1860, or of March 
2, 1861, contain the explicit provision that the money appro- 
priated shall be expended under the direction of the Com- 
missioner, but there is no word in any of them to raise an 
inference that Congress meant to transfer the duty to any 
other person, but, on the contrary, the fact that the clauses 
appropriating the money for agricultural purposes in the 
acts of 1860 and 1861 are classified under the head of 
“ Patent Office,” the first being connected with the appro- 
priation for drawings for the Commissioner’s report, and 
the second with an appropriation for repairs to the Patent 
Office, affords significant evidence that no such transfer 
was intended. 

. I, therefore, conclude that Congress has steadily adhered 
to its purpose, as expressed in the act of March 3, 1839, 
which first appropriated money for the collection of agri- 
cultural statistics, viz: that the money so appropriated 
should be expended by the Commissioner of Patents, and 
that he should account for it in his next annual report. It 
is worthy of remark that this act, so far as I can find, the 
foundation of all the legislative appropriations for agricul- 
tural purposes, was an enlarging amendment to the original 
act to promote the progress of the useful arts on which our 
whole patent system was based. 

It is true that the Secretary of the Interior, has super- 
vision of the office of Commissioner of Patents, and as 
his official superior may, as is said by Attorney General 
Crittenden, (5 Op. 283,) control the appointment of clerks 
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‘and the payment of their salaries, whether from the agri- 
cultural fund, the Patent Office fees, or out of any other 
fund. The Commissioner of Patents performs his official 
duties “under the direction” of the Secretary of the In- 
terior, who has therein succeeded to the power of the Secre- 
tary of State, and over that bureau as well as others in his 
Department, the Secretary necessarily has a large discre- 
tion in supervising and arranging the details of adminis- 
tration. The responsibility which the law imposes on him 
of seeing that the work entrusted to his subordinates is 
well and faithfully done, necessarily carries with it this 
power. But it may well be doubted whether he possesses 
the power to withdraw from one bureau the administration 
of a class of duties clearly confided to it by Congress. If 
the change be expedient it would certainly be safer to await 
a more distinct legislative approval of it, than any I have 
_been able to find in the statute book. 
I am, sir, very respectfully, 
‘Your obedient servant, 
EDWARD BATES. 
Hon. Cates B. Situ, 
Secretary of the Interior. 


WHEN A DISTRICT ATTORNEY MAY APPOINT A 
SUBSTITUTE. 


1. The plain intent of the 14th section of the Act of August 16, 1856, was 
to guard against injury tothe public service by the accidental and 
temporary inability of a District Attorney to attend at Court, and not 
to allow him to hold the title of his office while all its duties are per- 
formed by a deputy or substitute of his own appointment, and the 
officer himself volunteers to employ all his time in another vocation. 

2. While a District Attorney who should accept a commission in the army 
and neglect the duties of his civil office, would be liable to be re- 
moved by the President, yet the acceptance of such a commission 
would not, proprio vigore, vacate the office of District Attorney. 


ATTORNEY GENERAL’S OFFICE, 
November 2, 1861. 
Siz: In your letter of October 11, 1861, you propound 
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to me the questions: “Can a district attorney of the United 
States, by accepting a commission in the army and volun- 
tarily subjecting himself to the paramount authority of his 
military superiors, render it impossible personally for him to 
attend at court, in the sense contemplated by the 14th sec- 
tion of the act approved August 16, 1856, to amend the 
acts regulating the fees, costs, and other judicial expenses, 
and to authorize him to appoint a substitute to act in his 
stead?” ‘Or, is the acceptance by him of a commission 
in the army to be regarded as vacating the office of district 
attorney, and rendering it necessary for the President to 
make a new appointment ?” | 

For reasons already known to you, my action upon the 
subject has been suspended for some time. But now I 
have the honor to state my answers. 

The act of Congress of August 16, 1856, (11 Stats., 51,) 
was not designed to cover such a case as the one you 
state, nor do the words of the act cover it. The plain in- 
tent of that act was to guard against damage to the public 
service, by the accidental and temporary inability of the 
district attorney ‘to attend at court,” and not to authorize 
the district attorney to hold the title to his office without 
performing any of its duties, but leaving them all to be 
performed or neglected by a deputy or substitute of his 
own appointment, while he volunteers to employ all his 
time in some other vocation, at some other place. To 
allow the district attorney to do this, would be, in effect, 
to give him a sinecure place, and transfer the appointment 
of the real officer from the President to him. | 

So much for the spirit and intent of the act. The letter 
is equally plain. The act says that the district attorney 
shall see that a suitable person shall attend to the business 
‘whenever, from any cause, it may be impossible for the 
district attorney to attend at court.” In the case stated 
there is no ground for saying that his attendance is im- 
possidle. On the contrary, it is apparent that his absence 
is voluntary. He was under no compulsion to take the 
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military office, and there was no necessity requiring him 
to abandon the civil duties which he had assumed and 
sworn to execute. And if there were such necessity, I 
think he ought, in abandoning the duties, to abandon the 
office also. 

I do not mean to say that there is any constitutional or 
legal incompatibility between the two offices. A man may 
be both a district attorney and a colonel, but if the hold- 
ing of the one cause him to neglect the duties of the other, 
I do not doubt the power of the President to remove him, 
for such neglect. 

I have the honor to be, most respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Cates B, Smiru, 
Secretary of the Interior. 





CLAIM OF BAYNES & SON. 


In November and December, 1860, a manufacturing firm of Fredericks- 
burg, Virginia, consigned to a mercantile house in Baltimore for sale a 
quantity of kerseys. In May, 1861, the Fredericksburg house directed 
the return of the goods by way of Point of Rocks and Alexandria. They 
were shipped in obedience to this order, and were seized in transitu, on 
May 3, 1861, by the Government authorities at Alexandria. On June 
19, the Fredericksburg house, having been advised of the seizure, trans- 
ferred by letter their right and claim to the goods to a Baltimore firm, 
at a fixed valuation, in payment of a pre-existing debt. These transac- 
tions were thus all prior to the Act of July 18, 1861, prohibiting com- 
mercial intercourse with the insurgent territory and confiscating property 
proceeding to that territory from the rest of the United States. The 
Baltimore firm claimed the goods. Held, that the claimants were enti- 
tled to receive the property, and that it should be restored to them by 
the military authorities. 


ATTORNEY GENERAL’S OFFICE, 
November 6, 1861. 
Str: I have the honor to acknowledge the receipt of 
your letter of the 25th ultimo, relative to certain goods 
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seized in Alexandria, Virginia, in May last. It seems by 
the documents that accompany your letter that, in the 
months of November and December, 1860, the house of 

Kelley, Tackett, Ford & Co., of Fredericksburg, Virginia, 
consigned to Woodward, Baldwin & Co., of Baltimore, a 
quantity of fulled kerseys for servants’ clothing, manufac- 
tured by the first-named house and sent to Baltimore for 
sale. Sometime in the spring of 1861, Kelley, Tackett, 
Ford & Co. directed the return of these goods to their 
possession by way of Point of Rocks and Alexandria; and 
the goods having been shipped in obedience to their orders, 
they were seized in transitu, on or about the 3d of May 
last, by the Government authorities at Alexandria. It 
further appears that Kelley, Tackett, Ford & Co., having 
been advised of the seizure, transferred their claim to the 
goods to James Baynes & Son, of Baltimore, by letter of 
the 19th of June last, at a fixed valuation, in part payment 
of their indebtedness to Baynes & Son, by whom they are 
now claimed. 

The matter having been referred by General McDowell 
to Colonel Wadsworth for investigation, that officer reports 
that “the reason for supposing that these goods are con- 
traband is that they correspond in color and texture with 
the uniform worn by some of the rebel troops, and that 
they were ordered back from the usual market for these 
fabrics to the seat of war.”’ He adds, however, that “there 
is no reason to believe that they were originally manufac- 
tured for soldiers’ wear.” Quartermaster General Meigs, 
in his letter of the 16th of October, suggests that they “be 
appraised and sent to the Philadelphia Arsenal, where — 
they can be used for making up clothing for the army, 
their value to be paid hereafter to such person as the courts 
may decide to be entitled to receive it, if they be not justly 
forfeited as contraband of war.” 

‘You ask my opinion as to what legal steps, if any, are 
necessary to have the goods transferred to the Quarter- 
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master’s Department, as suggested by the Quartermaster 
General. 

Your inquiry involves two questions: first, are these 
goods subject to confiscation by law; and, second, if they 
are, what is the correct mode of procedure by which con- 
fiscation may be enforced. 

Ist. It seems to be the impression of the military au- 
thorities, by whom these goods have been seized and held, 
that they are subject to confiscation as “ contraband of 
war.” Whether they belong to the class of goods which 
by the law and usage of nations are deemed contraband of 
war, is a question Ido not think it necessary to consider. 
What goods are contraband of war, and when they are 
liable to seizure and confiscation as such, are questions 
which arise under the law of nations where war exists be- 
tween independent States. To apply to property proceed- 
ing from the loyal to the insurgent States of this Union 
during the present insurrection, the principles of interna- 
tional law which regulate the transportation of goods to 
nations in a state of war would not only lead to confusion, 
but would subject the Government to restraints in the work 
of suppressing the insurrection which could not be tole- 
rated. The question, therefore, is not whether these goods 
were such as might be used by the insurgents for the pur- 
poses of the insurrection, but whether there was any law 
of the United States, or regulation of its government, in 
existence at the time these goods were seized, which pro- 
hibited their transportation from the State of Maryland to 
the State of Virginia for delivery to the owners residing 
therein. : 

In answer to this question, I am obliged to say that I 
know of no law or regulation which at that time author- 
ized the seizure or detention of these goods. I can find 
nothing in any of the proclamations of the President, issued 
prior to the seizure, which interfered with the usual course 
of trade between citizens of the loyal and citizens of the 
insurgent States, except so far as the proclamations of the 
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19th and 27th of April last, declaring the blockade, inter- 
fered with it. The act of Congress which prohibited com- 
mercial intercourse between the citizens of the States or 
sections in insurrection and other States of the Union, and 
declared all goods and chattels coming from the States or 
sections in insurrection to other parts of the United States, 
and all proceeding to such States or sections, to be forfeited 
to the United States, was approved on the 13th day of 
July, 1861, and the proclamation of the President, in ac- 
cordance therewith, was issued on the 16th day of August 
following. The act and the proclamation had no retroac- 
tive force and gave no validity to the seizure of these goods. 
There is, therefore; no principle within my knowledge, on 
which the seizure can be justified, and, of course, they are 
not subject to confiscation. 

But it is clear that the act of 18th of July last now pro- 
hibits the delivery of these goods to Kelley, Tackett, Ford 
& Co., who are citizens residing in a section of the State of 
Virginia in insurrection against the United States. If, 
therefore, the claim were made by them it could not be 
entertained. But the claim of Baynes & Son stands in a 
different position. They are loyal citizens residing in the 
State of Maryland, and produce as evidence of their right 
to the goods the letters of Kelley, Tackett, Ford & Co., 
assigning their claim in payment of existing indebtedness. 
Even if the payment of a debt by a citizen of an insurgent 
State to the citizen of any other State should be regarded 
as a violation of that clause of the act of 13th July which 
prohibits commercial intercourse, (a doctrine I never can 
accept,) it could not affect the case in hand, for the transfer 
to Baynes & Son was made by letter on the 19th of June, 
nearly one month before the act was passed. The claim 
of Baynes & Son to these goods is, therefore, in my opinion, 
valid, and should be respected by the Government. As 
there is no law to authorize the confiscation of the goods, 
so there is no principle of public policy that forbids the 
lawful appropriation of the property of citizens of the in- 
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surgent States to pay debts to loyal citizens in other parts 
of the Union. Whilst the Government may justly indem- 
nify herself for the expense of suppressing the insurrection 
by confiscating the property of insurgents, in those cases 
which the law authorizes, she certainly has no right to 
appropriate to her own use, without compensation, the 
property of loyal citizens. If the goods in question are 
suitable for army clothing, and it is desirable to use them 
for that purpose, the Quartermaster General can easily 
purchase them from Baynes & Son, to whom they unques- 
tionably belong. 

2d. The view above presented relieves me of the neces- 
sity of pointing out any mode of legal procedure by which 
these goods may be confiscated. Being, as we have seen, 
the lawful property of Baynes & Son, there is no method 
by which the Government can acquire a right to them, 
except by purchase from the owners. 

I am, sir, very respectfully, 
‘Your obedient servant, 
EDWARD BATES. 
Hon. Simon Cameron, 
Secretary of War. 





COMPENSATION OF THE TREASURER OF THE METRO- 
POLITAN POLICE BOARD. 


By Section 22 of the Metropolitan Police Act, of August 6, 1861, the 
Treasurer of the Board of Police is entitled to the per diem allowance 
of five dollars as a Commissioner, in addition to his official salary of six 
hundred dollars per annum. 


ATTORNEY GENERAL’S OFFICE, 
November 7, 1861. 


Sir: I have the honor to acknowledge the receipt of 
your letter of the 28th ultimo, submitting for my opinion 
the following question: Doves the 22d section of the act of 
Congress, approved August 6, 1861, entitled ‘“‘ An act te 
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create a metropolitan police district of the District of 
Columbia,” &c., authorize the treasurer of the board to 
receive an allowance of five dollars per day for each day 
of actual attendance upon the meetings or business of the 
board, not to exceed two hundred and fifty dollars per 
annum, in addition to the salary of six hundred dollars per 
annum, provided for by said section ? 

That part of the 22d section which bears upon the ques- 
tion, is as follows: ‘“‘ That the treasurer of the board of 
police shall receive a stated salary of six hundred dollars 
per annum, and each commissioner shall receive an allow- 
ance of five dollars per day for each day of actual attend- 
ance upon the meeting or business of the board, not to 
exceed however to each commissioner (the treasurer ex- 
cepted) two hundred and fifty dollars per annum; and no 
other compensation shall be paid or allowed to the mem- 
bers of the board.” The fourth section provides that the 
president and treasurer of the board of police shall each 
be selected from among the commissioners. 

I am of opinion that the true construction of the 22d 
section is, that the treasurer is to receive the salary of six 
hundred dollars for his services as treasurer and that he is 
to receive it in addition to his per diem allowance of five 
dollars as commissioner. The fact that for a certain kind 
of service, he is given a salary of six hundred dollars per 
annum, affords no reason why he should not also be paid 
for his services as commissioner, which are quite distinct 
from the duties for which he receives the salary. At all 
events if Congress had intended that the salary as treasurer 
should be all the compensation he was to receive, they 
would have made the statute declare that each other com- 
missioner shall receive, &c., or in some other way have 
excepted the treasurer from its general operation. The 
letter of the law certainly allows the treasurer per diem, 
since he is a commissioner, and no exception is made. The 
limitation to two hundred and fifty dollars per annum for 
each commissioner, also implies that the treasurer is one 
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of the commissioners referred to, as he is exempted by 
name from the limitation. If, as commissioner, he was not 
to receive the per diem allowance, the exemption in his 
favor was quite unnecessary, and it would hardly have been 
inserted. 
I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Cares B. Smiru, 
Secretary of the Interior. 





CASE OF CORPORAL TOOMBS. 


For an offence against article 12 of section 1 of the Act of April 23, 1800, 
for the government of the Navy, a Marine General Court-Martial may 
legally sentence the prisoner to imprisonment in the Penitentiary of the 
District of Columbia, at hard labor, for a term of years; that punish- 
ment not being against the usages of the service. 


ATTORNEY GENERAL’S OFFICE, 
November 8, 1861. 

Sir: Ihave the honor to acknowledge the receipt of 
your letter of the 4th instant, relative to the case of Cor- 
poral William Toombs, of the marine corps. It appears 
that at a marine general court-martial, convened by order 
of the Navy Department, he was tried under article 12 of 
section 1 of the act of April 23, 1800, (2 Stats., 45,) for the 
better government of the navy, upon the charge of en- 
deavoring to corrupt two privates belonging to a marine 
guard, on board a steamer conveying state prisoners to 
Fort Lafayette, by offering them a large pecuniary reward 
if they would assist him in effecting the escape of certain 
of the prisoners; and that the court found him guilty of 
the charge, and sentenced him to be imprisoned for a 
term of years at hard labor in the penitentiary of the Dis- 
trict of Columbia. Under these circumstances you have 
done me the honor to submit for my consideration certain 
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papers on the subject, and to request my opinion as to the 
legality of the sentence. 

As you have not deemed it necessary to furnish me with 
a copy of the record of the proceedings of the court-martial 
in this case, and as I understand your question to refer to 
the legality of the sentence in respect to the single objec- 
tion urged against it in the accompanying papers, I shall 
proceed to consider that point only, abstaining from any 
expression of opinion as to the legality of the sentence in 
any other respect. | 

The objection to the sentence of the court-martial in this 
case is, that the punishment of imprisonment in the peni- 
tentiary for a term of years at hard labor is contrary to the 
usages of the service, and is therefore illegal. 

The 12th article of the rules for the government of the 
navy, under which this sentence was pronounced, declares 
that ‘spies and all persons who shall come or be found in 
the capacity of spies, or who shall bring or deliver any 
seducing letter or message from an enemy or rebel, or en- 
deavor to corrupt any person in the navy to betray his 
trust, shall suffer death or such other punishment as a 
court-martial shall adjudge.”’ 

In this case the prisoner was convicted of one of the 
gravest offences enumerated in the calender of naval crimes, 
and he has much more reason to congratulate himself that 
the court did not award to him the extreme penalty of the 
law, than to complain that his punishinent is contrary to 
the usage of the service. Where death is one of the pen- 
alties affixed to the commission of a crime, most persons 
after conviction would be glad to accept any lower degree 
of punishment; but it seems in this case the prisoner is 
unwilling to make even the expiation which is commonly 
required for the lowest grade of felonies. But he is enti- 
tled to the benefit of an answer to the objection he has 
interposed, and I proceed to give it. 

The rule which he has invoked for his protection is un- 
questionably correct, that the words “such other punish- 
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ment as a court-martial shall adjudge” are to be limited 
by the custom of the service, and authorize only such pun- 
ishments as are usual. (Hickman Nav. Court-Mar., 150; 
Macomb C. M., sec. 188; Kennedy, 176; De Hart, 69.) 
Cruel and unusual punishments are not only forbidden by 
the law-martial, but by the Constitution of the United 
States, and if the punishment in the present case fall within 
that category, the prisoner ought not to invoke the rule in 
vain. 

Is then the punishment by imprisonment for a term of 
years at hard labor in the penitentiary, for the offence of 
endeavoring to corrupt marine privates in charge of state 
prisoners to betray their trust, against the usage of the 
pervice ? 

As is said by Delafons, (Treat. Nav. Courts-Martial, 286,) 
the words “such other punishment as the nature of the 
offence shall deserve and the court-martial shall impose, 
(which, in the act of the 22d Geo. I, are the equivalent of 
the words used in the 12th and other articles of our act of 
April 23, 1800,) are expressions of great and almost un- 
bounded latitude.” It is certainly hard to mark the line 
where usual and proper punishments end, and unusual and 
cruel ones begin; and the sentence pronounced under an 
authority so broad and general ought to be so far out of 
proportion to the offence committed as to shock the sense 
of justice before it is arrested as contrary to usage. If it 
bear a just relation to the crime, and be not utterly outside 
of the circle of naval punishments, any interference with it 
on that ground could hardly be justified. No man can 
say that imprisonment at hard labor in the penitentiary is 
punishment too severe for a crime to which the law affixes 
the penalty of death, as it does in this case; .and we are, 
therefore, limited to the inquiry whether there are any in- 
stances in the history of naval courts-martial of the inflic- 
tion of this form of punishment. If such precedents can 
be found, the objection urged to the sentence pronounced 
against Toombs is utterly groundless, 
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In our own navy it is a punishment that has been re- 
peatedly imposed. In 1854, Dynes and others were tried 
by a naval court-martial, and sentenced to imprisonment 
at hard labor in the penitentiary of the District of Colum- 
bia. These sentences were approved by the Secretary of 
the Navy and carried into execution in the usual way. 
Dynes brought an action against the marshal of the district 
for assault and battery and false imprisonment, which 
reached the Supreme Court of the United States. (Dynes 
vs. Hoover, 20 Howard, 65.) One of the questions raised 
was as to the legality of the punishment inflicted on the 
plaintiff. Judge Wayne, delivering the opinion of the 
Court, said: “If a court-martial has no jurisdiction over 
the subject-matter of the charge it has been convened to try, 
or shall inflict a punishment forbidden by the law, though 
its sentence shall be approved by the officers having a re- 
visory power of it, civil courts may, on an action by a party 
aggrieved by it, inquire into the want of the court’s juris- 
diction and give him redress.” (Pages 82-3.) And he 
further said: ‘In this case all of us think that the court 
which tried Dynes had jurisdiction over the subject-matter 
of the charge against him; that the sentence of the court 
against him was not forbidden by law ; and that having been 
approved by the Secretary of the Navy asa fair deduction 
from the 17th article of the act of April 28, 1800, (which, 
in this respect, is similar to the 12th article,) and that 
Dynes, having been brought to Washington as a prisoner 
by the direction of the Secretary, that the President of the 
United States, as constitutional commander-in-chief of 
the army and navy, &c., violated no law in directing the 
marshal to receive the prisoner Dynes, &c., for the purpose 
of transferring him to the penitentiary of the District of 
Columbia.” 

If the punishment by imprisonment at hard labor in the 
penitentiary were regarded as contrary to the usage of the 
naval service, it would for that reason, as we have already 
seen, be forbidden by law. But the Court, in Dynes vs. 

11 
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Hoover, having decided that it is not forbidden by law, it 
follows that it is not a punishment contrary to the usage of 
the service. If this decision stood alone, it would be suff- 
cient to vindicate the sentence against Toombs from the 
objection made to it. But it is further sustained by the 
case of Charles Crowell, a seaman, who was convicted of 
striking, disobeying, and treating with contempt his supe- 
rior officers, and sentenced to three years’ confinement at 
hard labor in the penitentiary of this district. This sen- 
tence being referred to Attorney General Black for his 
Opinion, as to its legality, received his approval. (9 Op., 
80.) Our naval records furnish other instances of the 
same sentence pronounced by naval courts-martial against 
convicted offenders, and although they were not always 
carried into effect, I am not aware that the failure to do so 
resulted from any doubt of their legality. 

But the chief authority on which the prisoner relies to 
sustain his objection is a case mentioned by Hickman, (p. 
266,) where in 1797 the members of an English naval court- 
martial requested the opinion of the attorney general, so- 
licitor general, and the counsel for the admiralty, whether, 
in cases where by the act 22d Geo. LI, (c. 33,) they have 
the discretionary power of punishing with death, or such 
other punishment as they shall deem the prisoner to de- 
serve, the court had power to sentence the prisoner to 
transportation, solitary imprisonment or hard labor, or to 
inflict other than the usual corporal punishment or im- 
prisonment for any term not exceeding two years, and they 
received for answer that the 3d section of the act 22d Geo. I 
limited the sentence of imprisonment to two years; and as 
to their discretionary power of inflicting such other pun- 
ishment, except death, as the court should deem the pris- 
oner to deserve, the opinion was that the discretion must 
be limited by the usage of the service with respect to sen- 
tences of that kind, and that the court would not pro- 
nounce the sentence of transportation, hard labor, or any 
sort of imprisonment, except such as had been usual. 
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It may be proper to observe here that the limitation of 
the length of imprisonment contained in the act of 22d Geo. 
If, and subsequent English statutes, have not been inserted 
in our laws; the only limitation of that kind being on the 
punishment of imprisonment inflicted by summary courts- 
martial under the act of March 2, 1855, (10 Stats., 627.) 

But whether these British law officers meant to pro- 
nounce the sentence of imprisonment at hard labor unusual 
and illegal during the last century or not, it is certain that 
the records of both naval and military courts-martial in 
England since that time show it to be one of the most fre- 
quent and usual methods of punishing offences of a grade 
similar to that of which the prisoner in this case is convicted. 

In the abstract of the proceedings of English naval 
courts-martial contained in Hickman, (p. 210,) I find six 
cases where the sentence pronounced was imprisonment at 
hard labor, and several where the sentence was solitary 
confinement. The offences for which these punishments 
were inflicted were desertion, mutiny, and other offences 
placed by the act of 22d Geo. II (c. 88) in the same grade as 
that in ‘which the offence of Toombs is ranked by the act 
of Congress of 1800. 

Imprisonment with or without hard labor is one of the 
punishments imposed by the British mutiny act; and Gen- 
eral Macomb, an American authority of weight, declares 
the usual inferior punishment of a soldier to be imprison- 
ment, solitary or otherwise, hard labor, and stoppage of 
pay. (Courts-Martial, sec. 142.) 

It thus appears that punishment by imprisonment at 
-hard labor, for offences like that of which the prisoner was 
convicted, is sanctioned by usage and authority in England 
and America, and has become one of the most frequent 
methods of vindicating the rules of the naval and military 
service. | 

I am, therefore, of opinion that the sentence pronounced 
by the court-martial against Corporal William Toombs is 
free from the objection urged against it in the papers 
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you have submitted to me, and that nothing therein con- 
tained affords any reason why that sentence should not be 
confirmed. 
I am, sir, very respectfully, 
Your obedient servant, 


EDWARD BATES. 
Hon. GrpEon WELLES, 
Secretary of the Navy. 


DUTY AND POWER OF THE ATTORNEY GENERAL. 


In acknowledging the receipt of a resolution of the Senate, that a certain 
petition be referred to the Attorney General, and that he be requested 
to inquire into the facts and the law of the case, and report his opinion 
to the Senate at its next session, the Attorney General stated that he 
doubted whether, in the absence of statutory authority to give official 
opinions to the Legislative Department of the Government, the assump- 
tion of such a power would not be in violation of his oath of office and 
of dangerous example; and, further, that as he was not provided by law 
wiih the means of obtaining the information desired, he was compelled 
to decline the commission of the Senate. 


ATTORNEY GENERAL’S OFFICE, 
December 14, 1861. 


Str: I have the honor to acknowledge the receipt of a 
certified copy of the proceedings of the Senate of the United 
States of the 2d of March last, relative to the petition of 
Pierce & Bacon. By those proceedings I learn that the 
following resolution was adopted by the Senate, viz: “‘ That 
the petition of Pierce & Bacon be referred to the Attorney 
General, and that he be requested to inquire into the facts 
and the law of the case, and report his opinion to the 
Senate at its next session.” 

I beg to assure you, sir, that it would afford me the 
utmost pleasure to comply with the request of the Senate 
embodied in the above resolution. But I cannot do so for 
reasons which, with the indulgence of the Senate, I will 
briefly state. 
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Following the precedents established by my predeces- 
sors, I. would be compelled to decline compliance with the 
request of the Senate, on the ground that, in the absence of 
any statutory authority to give official opinions to the leg- 
islative department of the Government, the assumption of 
such a power by the Attorney General would be in viola. 
tion of his oath of office and of dangerous example. (See 
Opinion Attorney General Wirt, 1 Op., 335, and Attorney 
General Crittenden, 5 Op., 561.) But assuming that the 
Attorney General may find a sufficient sanction for the 
assumption of this power, in the request of a branch of the 
Government so exalted as the Senate of the United States, 
I regret to say that he is not provided by law with the 
means of obtaining the information desired. 

The resolution of the Senate requests the Attorney Gen- 
eral “‘to inquire into the facts and the law of the case, and 
report his opinion,” &e. 

The statutory provision, and the only one, which author- 
izes the Attorney General to give opinions, is contained in 
the act of September 24, 1789. By that act he is required 
to give his advice and opinion upon questions of law when 
required by the President of the United States, or when 
requested by the heads of any of the departments, touching 
any matters that may concern their departments. (1 Stats., 
93.) Being thus limited to the duty of giving opinions 
upon questions of law, the Attorney General has not been 
clothed with the power to investigate matters of fact. He 
has no authority to compel the attendance of witnesses, or 
to administer oaths to them; and, in short, has none of the 
machinery by which, through the control of persons and 
papers, truth may be elicited and falsehood exposed. Thus, 
deficient in the means of ascertaining the facts, his conclu- 
sions upon the law would necessarily be valueless, since 
their accuracy would depend on the fullness and certainty 
-with which the facts were established. It will, therefore, 
be seen that however strongly my own feelings may incline 
me to accept the commission with which the Senate has 
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honored me, the want of power to execute it effectively 
compels me to decline it; and I trust that the Senate will 
find, in the reasons which I have taken the liberty to sug- 
gest, a sufficient justification for so doing. 
I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 


Hon. Hannrpat Hamu, 
Vice President of the United States. 


PROMOTION OF CAPTAINS IN THE QUARTERMASTER’S 
DEPARTMENT. 


The 8d section of the Act of August 3, 1861, providing for the better organi- 
zation of the Military Establishment, which authorizes the promotion 
of Captains of the Army in the Quartermaster’s Department to the rank 
of Major, after fourteen years’ continuous service, only applies to Cap- 
tains who have served fourteen years continuously in the Quartermaster’ © 
Department. 

ATTORNEY GENERAL’S OFFICE, 


January 10, 1862. 


Sir: I have the honor to acknowledge the receipt of 
your communication of the 10th ultimo, enclosing a letter 
from the Quartermaster General, and asking my opinion 
on a question which he therein propounds. 

The 8d section of the act of August 3, 1861, (12 Stats., 
287,) after authorizing an addition to the Quartermaster’s 
Department of one colonel, two lieutenant colonels, four 
majors, and twenty captains, with the rank, pay, and allow- 
ances of officers of cavalry, provides further: ‘“‘and when- 
ever any army captain of the Quartermaster’s Department 
shall have served fourteen years’ continuous service, he 
shall be promoted to the rank of major.”? The question 
submitted by the Quartermaster General, is “‘whether the 
law requires the fourteen years’ continuous service to have 
been performed in the grade of captain, or whether four- 
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teen years’ continuous service as an officer of the army 
entitles him to the promotion promised by the law.” Per- 
haps a better statement of the question is: Does the clause 
cited authorize the premotion to the rank of major of off- 
cers who have served fourteen years continuously in the 
army, or of officers who have served fourteen years con- 
tinuously in the grade of captain? 

In my opinion, the true meaning of the clause is, that 
whenever any army captain of the Quartermaster’s Depart- 
ment shall have served fourteen years’ continuous service 
in that Department, he shall be promoted to the rank of 
major. This construction is sustained by several consid- 
erations, but a single one is sufficient to prove it correct. 
The clause in question is obviously and justly intended to 
confer the promotion on the captains who have served 
longest in the Quartermaster’s Department. If its mean- 
ing be that fourteen years’ continuous service in the army 
shall entitle a captain in that Department to the promotion, 
then an officer recently transferred to that Department, 
but who had served fourteen years in the army, would be 
promoted over the head of one who had served a longer 
time in the Department, but a shorter time in the army; 
and he would receive this promotion not on the ground of 
merit, but by the operation of the law. It certainly was 
not the intention of Congress to establish a rule under. 
which an officer of fourteen years’ service in the army 
should, on the instant of his transfer to the Quartermas- 
ter’s Department as captain, be raised to the rank of major 
over the head of captains who had been in the army, per- 
haps, a few days less than fourteen years, of which the half 
or more had been spent in that Department. I do not 
know that a state of facts exists to produce such injustice; 
but whether it does or not, the illustration equally answers 
the purpose. 

The fourteen years’ continuous service in the Quarter- 
master’s Department, which entitles an officer to the pro- 
motion named, must, of course, be in the grade of captain, 
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that being the lowest grade of officers serving as assistant 
quartermasters. 
I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Stmon CAMERON, 
Secretary of War. 





OASE OF PETER HOUGH. 


The Act of March 2, 1855, establishing summary Courts-Martial in the 
Navy, does not interfere with the power of the commander of a vessel, 
as it existed prior to the passage of that Act, to reduce seamen to inferior 
tate for incompetency. 

ATTORNEY GENERAL’S OFFICE, 


January 16, 1862. 


Sir: Your letter of the 19th ultimo, relative to the claim 
of Peter Hough, would have received earlier attention, but 
for the pressure of prior business. 

It seems that Hough was a seaman on board the United 
States ship St. Louis, and having received his rating under 
a former commander of that vessel, the actual commander, 
upon a report to him of Hough’s incompetency to perform 
the duties of a seaman, did not consider himself authorized 
to disrate him, but represented the case to the Department, 
and by authority of the Department, Hough was reduced 
from the rate of seaman to that of ordinary seaman. He now 
alleges that this proceeding of the Department was illegal, 
on the ground that the act of March 2, 1855, establishing 
summary courts-martial, and giving them authority to dis- © 
rate as a punishment, was intended to repeal and exclude 
any other authority to disrate. 

You request my opinion as to the power of disrating a 
seaman without the sentence of a court-martial. 

The power to rate the petty officers and men of a man- 
of-war is essential to the efficiency, discipline, and good 
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order of the crew; and, as [ learn from the report of Com- 
modores Shubrick and Smith, “it has been the universal 
practice of the service for the commander of the first vessel 
to which the men were sent to examine them with the 
assistance of the senior lieutenant, to fix their rates accord- 
ing to their estimated qualifications, and afterwards to 
change them as time and circumstances might develop their | 
merits.” The regulations of the navy, prepared in pursu- 
ance of the act of February 7, 1815, (8 Stats., 202,) make 
it the duty of the captain, with the aid of hissenior lieu- 
tenant and other officers, to examine and rate the men ac- 
cording to their fitness for the different stations, &c., as 
soon as practicable after the ship’s company shall have 
been mustered on board. I do not find in the regulations 
any express authority to disrate petty officers and seamen. 
But the duty they impose on the captain, to observe with 
particular attention the conduct of every officer and other 
person under his command, so that, becoming acquainted 
with their merits, he may assign to the crew such stations 
as they may be best qualified to fill, certainly implies the 
power to reduce incompetent seamen to the subordinate 
rate of ordinary seamen. It is true, that the 30th article 
of the rules and regulations of April 28, 1800, (2 Stats., 49,) 
forbid a commanding officer, who has received any petty 
officer or man “turned over from any other vessel,” to rate 
him in a lower or worse station than that in which he 
formerly served; but the fact that this prohibition, inserted 
‘in the article which places a limit on the authority of com- 
manding officers to punish their seamen, is confined to 
such as are transferred from other vessels, furnishes a strong 
‘argument to prove that Congress recognized the right of a 
commander, in his discretion, to disrate a seaman. 
Assuming then, as we may well do, the existence of the 
commanding officer’s discretionary power to disrate petty 
officers and seamen not protected by the legislative prohi- 
bition referred to, it is clear that there is nothing in the 
act of March 2, 1855, (10 Stats., 627,) which deprives him 
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of it in case of unfitness or incompetency. The act pro- 
vides that summary courts-martial may be ordered, upon 
petty officers and persons of inferior ratings, by the com- 
mander of any vessel to which such persons belong, for 
the trial of offences which he may deem deserving of 
greater punishment than the commander is by law author- 
ized to inflict of his own authority, but not sufficient to 
require trial by general court-martial; and among the pun- 
ishments, which such summary courts-martial may inflict, 
is enumerated, “reduction to next inferior rating.” The 
object of this act is to provide for the punishment of petty 
offenders, and the reduction of rating therein mentioned is 
imposed as a penalty. It has no application whatever to 
seamen who are only incompetent from physical or other 
causes to perform the duties of their grade, but who are not 
offenders. Such persons could not be reduced to an infe- 
rior rating under the provisions of the act, nor is there any 
other law which provides for their reduction by the sentence 
of acourt-martial. Courts-martial sit for the trial and pun- 
ishment of crimes of greater or less magnitude, and mere 
incompetency is not of itself a crime. Their sentence of 
reduction to an inferior grade is imposed as a punishment, 
but such reduction by a commanding officer for incompe- 
tency is nota punishment. There are reasons why such a 
reduction, when made as a punishment for crime, ought to 
be inflicted by a court-martial that do not apply to a re- 
duction for incompetency. The former implies some moral 
delinquency, which leaves a stain upon the name of the 
person reduced, and he has a right to the benefit of a formal 
trial, and, if guilty, should be convicted according to law. 
But a reduction of grade on the ground of incompetency is 
at worst a misfortune, importing no reflection on the char- 
acter of the person reduced, and it may be done as a favor 
to him. 

It is thus clear that the act of 1855 does not, even by 
remote implication, destroy the power to disrate a seaman 
for unfitness, as it existed before the passage of that act, 
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and, therefore, that the complaint of Hough, as stated in 
. your letter, is unfounded. , 
I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. GipEoN WELLES, 
Secretary of the Navy. 





LIME POINT, CALIFORNIA. 


The facts in relation to certain negotiations, during the administrations of 
Presidents Pierce and Buchanan, for the purchase of Lime Point Bluff, 
California, do not show such an agreement to purchase that property as 
would bind the Government, if it were an individual. 


, ATTORNEY GENERAL'S OFFICE, 
February 7, 1862. 


Sir: I have the honor to acknowledge the receipt of 
your letter of the 20th ultimo on the subject of the alleged 
contract for the purchase of Lime Point Bluff, in California. 
‘You request me to examine the papers which accompany 
your letter, and, if I find the facts sufficiently stated, to give 
you my opinion, in writing, whether an agreement to pur- 
chase the property in question exists which would bind the 
Government if it were an individual. 

I have given these papers such careful examination as 
the importance of the subject demands, and from them I 
extract the facts which follow. 

By the act of March 38, 1857, (11 Stats., 192,) making 
appropriations for fortifications and other works of defence, 
&c., for the next fiscal year, Congress appropriated three 
hundred thousand dollars “to purchase a site and construct 
additional defences for San Francisco, California.” 

The site contemplated for the construction of these de- 
_ fences seems to have been the tract of land lying on the 
north side of the bay of San Francisco, known as Lime 
Point. 
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On the 4th of October, 1855, Mr. 8. R. Throckmorton, 
who claimed to be the owner of this tract of land, in a letter 
to Colonel DeRussey, of the engineers, proposed to sell the 
tract, containing from twenty-three hundred to twenty-five 
hundred acres, to the Government for two hundred thou- 
sand dollars. 

Colonel DeRussey having communicated this proposition 
to General Totten, his official superior, that officer, with 
the approval of Jefferson Davis, then Secretary of War, in- 
structed Colone] DeRussey to cause the board of engineers 
for the Pacific coast to designate the outlines of the tract 
which they should think it desirable for the United States 
to retain. In pursuance of this order the board furnished 
@ diagram, including between five and six hundred acres, 
and taking in Point Cavallo and the two prominent heights 
in the rear of Lime Point, which they recommended as the 
reserve for the defences at Lime Poirt. 

In the year 1857 General Totten, who had earnestly 
recommended that the purchase be made, was instructed 
by John B. Floyd, then Secretary of War, to authorize 
Colonel P. Della Torre, United States district attorney at 
San Francisco, to make the purchase on the following con- 
ditions : 

1. That the title should be approved by the Attorney 
General. 

2. That he purchase, if possible, the smaller tract of 
about six hundred acres already surveyed at a price not 
exceeding one hundred and sixty-six dollars and sixty-six 
cents per acre. 

8. If that should be impracticable, that he purchase the 
whole tract, as offered by Throckmorton, at a price not 
exceeding eighty dollars per acre, the whole quantity to be 
ascertained by actual survey. | 

4. If a purchase should be impracticable on either of the 
above conditions, that he then secure to the United States 
the refusal of the tract until he should obtain new instruc- 
tions, reporting to the Secretary of War the best terms 
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that in his (the district attorney’s) opinion could be com- 
manded. : : 

5. That the full amount of the purchase money should 
be paid as soon (after the Ist of July then next) as the 
Attorney General should pronounce the title in the United 
States. 

About the same time that these instructions were sent 
from the seat of Government to the district attorney at 
San Francisco, Mr. Throckmorton wrote from that place 
to the Secretary of War, renewing his proposition to sell 
the land to the Government for two hundred thousand 
dollars. 

After several interviews with Mr. Throckmorton, Colonel 
Della Torre, on the 3d of July, 1857, and again on the 20th 
of the same month, reported to the Secretary of War that 
he was unable to obtain the consent of Throckmorton to 
the terms indicated in his instructions, and on the 3d of 
August following, the Secretary of War, in reply to Colonel 
Della Torre’s letter of the 3d of July, directed him to say 
to Throckmorton that he would in a short time decide 
whether it would be best for the Government to pay him 
his price for the land, or to have it condemned by ajury. 

After further correspondence, Captain H. G. Wright, of 
the engineers, on the 16th of January, 1858, again called 
the attention of the Secretary of War to the matter, and 
on the 19th of the same month Captain Wright wrote to 
Colonel Della Torre that he was instructed by the Secre- 
tary to request him to conclude the purchase for the United 
States of the land in question, for which he had been ne- 
gotiating under instructions from the War Department, at 
the lowest price for which it could be obtained, not exceed- 
ing that demanded by the reputed owner, viz: two hundred 
thousand dollars. He states that “the purchase cannot be 
actually perfected and the money paid, as you are aware, 
till the question of title has been submitted to and approved 
by the Attorney General of the United States,” and adds: 
“in the Department’s letter above referred to,” (General 
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Totten’s letter of June 2, 1857,) ““you were authorized and 
requested to attend to the preparation of all papers neces- 
sary to the establishment of the title, and to investing the 
United States therewith, for submission to the Attorney 
General.” 

On the 19th of February, 1858, Colonel Della Torre 
writes that, after negotiation with Mr. Throckmorton, he 
has concluded the purchase for the whole tract offered for 
the price invariably asked by Throckmorton, viz: two 
hundred thousand dollars. He mentions that the number 
of acres can only be ascertained by a survey, and that 
“there are outstanding incumbrances, which of course 
must be cleared off before the purchase is completed,” and 
he suggests “ that the final settlement should take place in 
the recorder’s office of Marin county, in which the land 
lies.”’ 

On the 17th of March, 1858, the Secretary of War sub- 
mitted to Attorney General Black “the abstract of title 
and accompanying papers,” and requested his official opin- 
ion as to the validity of the title vested therein, and on the 
19th the Attorney General, in response thereto, gave an 
Opinion, in which he pointed out several defects in the evi- 
dence of title. Among these were: first, that no patent 
had been obtained for the land; second, that it did not ap- 
pear that the land was free from incumbrance; and, third, 
that no conveyance to the United States was exhibited for 
his inspection. 

On the 19th of April, 1858, a copy of this opinion was 
sent by Captain Wright to Colonel Della Torre, with the 
remark that it was indispensable that these defects should 
be remedied, to which Colonel Della Torre, on the 20th of 
May, replied in vindication of the title. 

But on the 17th of May, 1858, the Secretary of War 
wrote to Colonel Della Torre that, in consequence of the 
opposition of Senator Broderick to the proceedings of the 
War Department on the subject, and because he was in- 
duced to believe, from the representations of that gentle- 
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man in the Senate, that a gross extortion was contemplated 
by the holder of the property, he had determined to sus- 
pend all negotiations for its purchase. He adds: “You 
will, therefore, stop all proceedings on your part, and re- 
turn all the papers connected with the transaction to this 
Department, together with your own instructions.” 

To this letter Colonel Della Torre replied on the 19th of 
June, 1858, announcing to the Secretary of War that he 
had complied with his instructions to stop all proceedings 
in relation to the purchase, &c. On the same day Mr. 
Throckmorton wrote to the Secretary, informing him that 
he had received intelligence through Colonel Della Torre 
that the completion of the purchase of Lime Point was 
suspended, and enclosing some evidence that the land was 
worth more than had been asserted by those who opposed 
the purchase. On the 19th of July, 1858, Throckmorton 
again wrote to the Secretary of War, bringing to his notice 
“the incompleted sale of the land at Lime Point,” and 
asserting that, as he understood it, the purchase had been 
fairly made by the Government, and that he was entitled, 
by all the rules of business, to the payment of the price 
agreed upon. | 

So far as is disclosed by the papers before me, no atten- 
tion was paid to these complaints, and the negotiations 
were suspended, if not entirely broken off, by the letter of 
the Secretary of War to Colonel Della Torre of the 17th 
of May. | 

With this suspension of negotiations ends the continuous 
history of these proceedings, so far as presented in the 
papers you have submitted to me. But, believing that 
they exhibit but a partial view of the subject, I have deemed 
it just to you that, before giving an opinion in response to 
your inquiry, I should be informed of the whole action of 
the Government in the premises. I have, therefore, ob- 
tained from the engineer’s office the correspondence and 
other papers relating to it not laid before you, and I find 
that they disclose facts of controlling importance. 
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These facts show that neither the Government nor 
Throckmorton considered the contract, as closed by the 
transactions of 1858. 

On the 8d of March, 1859, Captain Gilmer, the engineer 
in charge at San Francisco, in a letter to Colonel DeRus- 
sey, said: ‘I regret to report that, after careful inquiry, 
I am forced to the conclusion, based on the information 
obtained, that the chances of making the purchase on fair 
terms are very unfavorable.”’ 

In May, 1859, the owner caused a number of affidavits 
of the value of the land to be made and filed in the engi- 
neer’s office. 

On the 17th of June, 1859, Colonel DeRussey made a 
written statement of the facts in reference to the attempted 
purchase, in which he speaks of the negotiations being 
suspended, whilst the district attorney at San Francisco 
was endeavoring to remedy the defects in the title indicated 
by the Attorney General, and he adds: ‘No steps have 
since been taken to acquire the land by purchase, but, on 
application, the legislature of the State has passed two acte 
which may materially tend to secure it; the first, approved 
February 14, 1859, authorizing the condemnation of the 
land for the use of the United States, and the second, ap- 
proved April 16, 1859, ceding to the United States juris- 
diction over any tract it might acquire at Lime Point,” &c. 

On the 6th of March, 1860, General Totten, in a report 
to the Secretary of War of his observations on the Pacific 
coast, says: ‘I could not conscientiously advise the pay- 
ment of the price demanded for the site (Lime Point) by 
the owner, a price entirely disproportioned, in my opinion, 
and in that of many intelligent persons with whom I have 
conferred, to any use that can be made of it,” &c.; and he 
recommends that the title be obtained under the act of 
February 14, 1859. 

But, notwithstanding these representations by the officers 
in charge of the matter, in concurrence with the testimony 
which in 1858 induced the Secretary of War to break off 
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negotiations for the purchase of this property, that officer, 
in the summer of 1860, appears to have decided to com- 
plete the purchase on the terms demanded by the owner. 

On the 23d of May, 1860, the Secretary again submitted 
the title to the Attorney General for his opinion, and, on 
the 20th of July, Attorney General Black, withdrawing the 
objections made to it in his opinion of the 19th of March, 
1858, pronounced the title valid. 

On the 25th of July Captain Wright wrote to Captain 
Gilmer that, “the Secretary of War having concluded to 
purchase the land of Mr. 8S. R. Throckmorton, at Lime 
Point, &c., a request has, by his direction, been made for 
two hundred thousand dollars, to be remitted to the As- 
sistant Treasurer at San Francisco, to be held subject to 
your check,” &e. Accordingly, on the 28th of July, the 
Third Auditor of the Treasury informed the Assistant United 
States Treasurer at San Francisco that the Treasurer of 
the United States would remit to him the sum of two hun- 
dred thousand dollars, on account of purchase of site, &c., 
for defences at San Francisco, California, to be placed to 
the credit of Captain Gilmer, &c. 

But at this point President Buchanan intervened and. 
arrested the consummation of the contract. In a written 
opinion, dated the 30th of July, 1860, and filed in the War 
office, he says: ‘‘ After a careful examination of the papers 
in the case, I concur in the opinion of General Totten, 
expressed in his letter to Colonel DeRussey from San. 
Francisco, dated on the 23d of January, 1860, and cannot 
consent to the purchase of Lime Point at the price of two 
hundred thousand dollars.” Afterreviewing atsomelength 
the testimony bearing on the question of value, Mr. Buch- 
anan proceeds: ‘That the price fixed is most extravagant, 
I believe from the testimony before me; and, without im- 
puting to Mr. Throckmorton any fraudulent or unfair in- 
tention, (well knowing how apt men are to misjudge on 
questions relating to their own interests,) I do not think 
the purchase ought to be made by the Government at the 
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price demanded.” And he adds: “I think it a case pecu- 
liarly proper for the condemnation of so much of the tract 
as may be required for the use of the Government. It may 
be said that a jury will give Mr. Throckmorton two hun- 
dred thousand dollars, or even more, for his land. This I 
do not believe. But be it so. The Government will then 
have done all in its power to resist imposition, and to per- 
form its duty, and the responsibility will rest upon others. 
To yield in such a case to an exorbitant demand would be 
an encouragement to all others, under the same circum- 
stances, to pursue a similar course.” 

That this decision of the President put an effectual stop 
to all negotiations for the purchase of the land appears by 
the subsequent correspondence. His suggestion that the 
land be obtained by condemnation was at once acted on, 
and the proceedings seem to have been commenced under 
his own inspection. Captain Wright having, on the 31st 
of July, 1860, directed Captain Gilmer, “ by order of the 
Secretary of War, to proceed to procure a condemnation of 
Lime Point under the act of February 14, 1859,” again 
wrote to Captain Gilmer, on the 8th of August following, 
enclosing to him specific instructions how to proceed in 
obtaining the condemnation of the land, and adds: ‘The 
President desires Mr. Benham (the district attorney at San 
Francisco) to know that he is extremely solicitous that 
every care should be taken to protect the interests of the 
United States against all efforts to force this land upon the 
Government at a price above its intrinsic value.” 

That the Government, during the administration of Mr. 
Buchanan, so far from considering itself bound by any 
contract for the purchase of this land, absolutely denied 
the existence of such a contract, is shown by the letter of 
Colonel DeRussey to Captain Gilmer of November 16, 
1860, wherein he writes, ‘“‘that the Secretary of War in- 
structs me to say that Mr. S. R. Throckmorton, the owner 
of the tract to be acquired, has repeatedly offered the same 
for the sum of two hundred thousand dollars, at which 
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price the Government has and does decline to purchase it,”’ 
and also, “that the proceedings of condemnation which 
you have been directed to take should be instituted and 
prosecuted upon this offer and refusal.” 

In accordance with these directions, Captain Gilmer in- 
stituted proceedings in his own name, in the district court 
of Marin county, for the condemnation of the “tract of 
land known as Lime Point, 8. R. Throckmorton, owner.” 
The jury empanneled in the case fixed the value of the 
land at one hundred and twenty-five thousand dollars, and 
the case having been taken to the supreme court of Cali- 
fornia, that tribunal has reversed the judgment of con- 
demnation, and remanded it for further proceedings, with 
directions to the court below to try the question raised on 
the demurrer and answer, whether the Government and 
the owner disagreed as to the price of the land. And at 
this point, so far as I am informed, the case is pending. 

I have thus, at the risk of tediousness, extracted from 
the mass of papers before me the history of the Govern- 
ment’s action in relation to Lime Point, and my apology 
for imposing on you the labor of perusing this recital is, 
that it furnishes the most satisfactory and conclusive answe1 
[ can give to your inquiry. | 

These facts show that there is no ground whatever for 
the assumption of the owner, as stated in your letter, that 
“by contract he ‘agreed’ with the Government to receive 
two hundred thousand dollars for the tract,’’ and, conse. 
quently, that the answer to your question must be, that nc 
agreement exists which would bind the Government if it 
were an individual. 

I presume from the statement of the owner’s claim, which 
accompanies your letter, he founds that claim on the fol- 
lowing facts: 

1. That on the 19th of January, 1858, Captain Wright, 
by order of the Secretary of War, requested Colonel Della 
Torre to conclude the purchase at the lowest price for which . 
it could be obtained, not exceeding two hundred thousand 
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dollars, subject to the approval of the title by the Attorney 
General. 

2. That Colonel Della Torre informed the Secretary of 
War that, after negotiation with Mr. Throckmorton, he 
had concluded the purchase of the whole tract offered for 
the price invariably asked by Throckmorton, viz: two hun- 
dred thousand dollars. 

8. That although, on the 19th of March, 1858, Attorney 
General Black had decided against the title of Throckmor- 
ton, yet, on the 20th of July, 1860, that officer pronounced 
the title valid, thus complying with the condition attached 
to the original authority granted to Colonel Della Torre. 

But the claim of Mr. Throckmorton, thus stated, not 
only ignores all the other facts which determine the char- 
acter of the transaction, but wrenches from its appropriate 
place and surroundings the essential fact of the approval of 
the title by the Attorney General, and connects it with 
prior incidents which had lost all significance when that 
approval was given. The authority to purchase was given 
by the Secretary of War to Colonel Della Torre in Janu- 
ary, 1858, and the alleged purchase was made in the fol- 
lowing February. Now, waiving all other questions, this 
purchase could not have been complete until the title re- 
ceived the approval of the Attorney General. But when, 
in March, 1858, the Secretary of War submitted the title 
to that officer, he pronounced it defective. And, whilst 
his approval was thus withheld, the Secretary, in May, 
1858, revoked the authority of Colonel Della Torre, di- 
rected him to return all the papers connected with the 
transaction, and arrested all negotiations for the purchase. 
With these orders Colonel Della Torre complied, having 
informed Throckmorton of the facts. At this time the 
contract certainly was not consummated, and the Secretary 
had an unquestionable right to break off the negotiations. 
Treating the transaction as one between private parties, it 
could not be pretended that the contract had progressed so 
far as to give Throckmorton a right to demand its specific 
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enforcement, or damages for its breach. All negotiations 
then having been broken off, and Throckmorton promptly 
_ informed thereof, 1t was not until two years thereafter that 
the Secretary of War obtained from the Attorney General 
the opinion that the title was valid. During that interval 
there is not the slightest ground for assuming that the ar- 
rested negotiations had been resumed, or that the Govern- 
ment had given Throckmorton any reason to suppose that 
his terms were to be accepted. On the contrary, as we 
have seen, the engineer officers in charge repeatedly ex- 
pressed hostility to the purchase at the price named, whilst 
Throckmorton was endeavoring to repel the force of that 
hostility by filing affidavits to prove the price a fair one. 
And, at the suggestion of the engineers, an act of the Leg- 
islature of California was procured for the avowed purpose 
of securing the condemnation of this land. Itis, therefore, 
in my opinion, an unfair use of the Attorney General’s 
approval of the title in 1860 to connect it with the incom- 
plete and discarded negotiations of 1858, for the purpose 
of showing that the condition appended to Colonel Della 
Torre’s conditional purchase had been complied with. 

In truth the Attorney General’s approval of the title is a 
fact connected with quite another era in this eventful his- 
tory. After the negotiations of 1858, arrested by Secretary 
Floyd, had slept for two years, that officer, for some reason 
not disclosed in the papers, determined to give Throck- 
morton his price for the land. His first step was to procure 
the Attorney General’s approval of the title. This was 
obtained, not in consummation of the arrested contract of 1858, 
but as preliminary to a new purchase. Accordingly, the 
title having been first approved, Captain Gilmer was in-. 
formed five days afterwards that the Secretary having 
concluded to purchase the land, &c., the money would be 
remitted to his order. But this time the consummation of 
the purchase was arrested by President Buchanan. 

In view of this intervention of the President, it seems 
quite useless to tax your patience with the foregoing argu- 
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ment to show that the approval of the title by the Attorney 
General had no connection with the negotiations of 1858. 
For, whether all the transactions concerning Lime Point 
be regarded as continuous and connected, or whether the 
events of 1858 be separated from those of 1860, it is clear, 
in my opinion, that the President’s deliberate and recorded 
disapproval of any purchase at the price of two hundred 
thousand dollars, effectually arrested and abrogated any 
proceedings of purchase, even though they had approached 
a complete contract. 

This conclusion necessarily results from the relation of 
the President to proceedings of this kind. In him is vested 
by the Constitution the executive power, and he is specially 
charged to take care that the laws be faithfully executed. 
To aid him in the discharge of the executive duties, he is 


“provided by law with certain subordinate ministers, amongst 


whom is the Secretary of War. Theact of August 7, 1789, 
section 1, (1 Stats., 49,) establishes ‘‘an executive depart- 
ment, to be denominated the Department of War,” and 
declares, ‘‘there shall be a principal officer therein, to be 
called the Secretary for the Department of War, who shall 
perform and execute such duties as shall, from time to 
time, be enjoined on or entrusted to him by the President 
of the United States, agreeably to the Constitution, relative 
to military commissions, &c., or to such other matters re- 
specting military affairs as the President of the United 
States shall assign to the said Department; and, further- 
more, the said principal officer shall conduct the business 
of the said Department in such manner as the President 
of the United States shall, from time to time, order or in- 
struct.” As a general rule, the acts of the Secretary of 
War, as of all the other heads of departments, are pre- 
‘sumed to be done by direction of the President, and 
they are authoritative because they emanate from him. 
(U. 8. vs. Eliason, 16 Pet., 291; Williams vs. U.8., 1 How., 
290; 7 Op., 453.) Of course it follows from these well 
settled and familiar principles that, where the President 
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intervenes personally and prohibits an act of one of his 
ministers, not specially confided by Congress to that min- 
ister, such an act could have no more validity, and be 
no more binding on the Government, than the act of an 
other person. It is equally plain that the expenditure oP 
the money appropriated by the act of March 8, 1857, to 
purchase a site and construct additional defences for San 
Francisco, is an act directly embraced within the Presi- 
dent’s executive functions, and such expenditure can only 
be made by the Secretary of War, as the agent of the 
President. In any view, therefore, which may be taken of 
the alleged contract with Throckmorton, whether it be said 
that it was made by Della Torre under Secretary Floyd’s 
direction, or was then only partially made, and afterwards 
completed by the Secretary, the same result must follow, 
viz: that the decision of President Buchanan against the 
purchase completely annulled and avoided any such sup- 
posed contract, and relieved the Government from any 
‘alleged obligation to pay the sum of money claimed. 

This view of the case, of course, furnishes an answer to 
your inquiry, but it is due to you that I should frankly ex- 
press my opinion that, upon the state of facts existing at 
the time of the intervention of President Buchanan, there 
was no ground to sustain the allegation that the United 
States had ‘“‘agreed”’ to purchase the property for two 
hundred thousand dollars, even without that intervention. 
That the purchase would have been made, but for the 
President’s prohibition, there can be little doubt. That it 
was not made is, however, the practical result which, in 
response to your question, it is my duty to state. 

If the conclusions to which I have arrived need further 
support, I think it will be found in the fuct that the Gov- 
ernment, since the transactions just mentioned, has, in a 
proceeding instituted by its authority, and founded upon 
its allegations of disagreement as to the price, caused this 
-land to be condemned for its use, at a valuation, by a jury 
found, of one hundred and twenty-five thousand dollars. 
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I therefore beg to express my opinion, that no agreement 
to purchase the property in question exists, which would 
bind the Government, if it were an individual. 

I am, very respectfully, 
Your obedient servant, 


EDWARD BATES. 
The PRESIDENT. 





COAL LANDS IN CALIFORNIA. 


The President, under the authority conferred by the Act of March 8, 1807, 
may direct the Marshal of the United States to remove summarily all 
intruders and depredators from the public coal and other mineral lands 
in California. 


ATTORNEY GENERAL’S OFFICE, 
February 11, 1862. 


Sir: I have the honor to acknowledge the receipt of 
your letter of the 3d instant, enclosing a copy of a letter 
from the register and receiver of the land office at San 
Francisco, California, relative to recently discovered coal 
mines in that vicinity, and also a copy of a letter from the 
-Commissioner of the General Land Office on the same sub- 
ject. You suggest for my consideration whether it would 
‘not be proper for me to give such instructions to the United 
States district attorney for that district as may be necessary 
to authorize him to take the proper steps to protect the 
interests of the Government, and prevent the removal of 
the coal, 

I learn from the documents which accompany your letter 
that valuable coal fields have been recently discovered on 
the public lands in California, and that large quantities of 
coal are being taken therefrom by intruders on the lands, 
and that the coal sells readily at twelve dollars per ton; 
and, further, that the parties are engaged in prospecting 
for coal on other portions of the public lands, where indi- 
cations of its existence have been found. 
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It is certainly of great importance, as has been suggested 
by the land officers in the letters before me, not only that 
the interest of the Government in these lands should be 
cared for, and the mines protected from spoliation and 
waste, but that the lands should be surveyed and brought 
into market upon terms that will secure to the Government 
a fair share of the advantages resulting from these dis- 
coveries. 

I do not know that the Government has any settled pol- 
icy in relation to its mineral lands. On some of them 
‘intruders and settlers are allowed to enrich themselves 
without hindrance or exaction of tribute, whilst on others 
persons in possession have been restrained from working 
the mines by process of injunction obtained at the instance 
of the Government. | 

In my opinion, the time has come when the Government 
should adopt a policy which, whilst just and liberal to set- 
tlers and miners, will turn a portion of the stream of wealth 
which fiows from these mines into the National Treasury, 
We are now struggling under the financial burdens im- 
posed by the work of suppressing rebellion, and, in search- 
ing for new sources of revenue, it seems to me that the 
rich mineral fields of the public lands in California and 
elsewhere should not be overlooked. The method of ex- 
tracting revenue from these mineral lands, whether by a 
tax upon the production, or a reservation of a part thereof, 
or by a lease of the lands, as well as the amount of revenue 
to be thence derived, are questions for the consideration of 
Congress, Examples of the manner of dealing with public 
lands containing minerals are afforded by the act of July 
11, 1846, (9 Stats., 37,) which authorizes the President to 
sell certain reserved lands supposed to contain lead ore, 
and the act of March 1, 1847, (9 Stats., 146,) to provide for 
thesale of mineral lands in the State of Michigan. Whether 
these statutes furnish suitable precedents for legislative 
action, in relation to the gold fields of the Pacific States 
and the intervening Territories, will be for Congress to 
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decide, as, also, whether these newly discovered coal fields 
of California shall be embraced within such legislation. 

But, until Congress in its wisdom shall consider these 
matters, I beg to suggest, in more immediate response to 
your inquiry, that there is an existing statute which, in my 
opinion, provides ample authority to restrain and prevent, 
by summary process, intrusions and depredations upon 
these lands. The act of March 3, 1807, (2 Stats., 443,) 
provides that, if any person or persons shall take possession 
of, or make a settlement on, the public lands of the United 
States, which lands shall not have been previously sold, 
ceded, or leased by the United States, or the claim to which, 
by such person or persons, shall not have been previously 
recognized and confirmed by the United States, or if any - 
person or persons shall cause such lands to be thus occu- 
pied, taken possession cf, or settled, or shall survey, or at- 
tempt to survey or designate, any boundaries on such lands, 
- such person or persons shall forfeit any right to such lands, 
and the President of the United States may direct the 
marshal of the district to remove from such lands any such 
person or persons, and to employ such military force as 
may be necessary for that purpose. And the persons upon 
such lands, in violation of the provisions of the act, are 
liable to fine and imprisonment, in the manner as therein 
declared. , 

In my opinion, this act provides ample means of pro- 
tecting the lands in question from the intrusions complained 
of, until Congress shall establish some method of bringing 
them into market, or making them otherwise available to 
the Treasury. I therefore respectfully advise that you sug- 
gest to the President the propriety of issuing instructions 
to the marshal of the northern district of California, in 
accordance with the provisions referred to, to remove all 
intruders from these lands, and, in such manner as may be 
most effective, prevent the spoliations of which complaint 
is made, and for this purpose, if necessary, authorize him 
to call to his assistance any military force which may be 
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near at hand. The execution of such orders appears to me 
to be appropriately within the supervision of the Commis- 
sioner of the General Land Office. 
I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Cates B. Sura, 
Secretary of the Interior. 





SUPERINTENDENT OF PUBLIC PRINTING. 


‘J, The proviso to the 8d section of the Joint Resolutions of June 28, 1860, 
in effect restrains the Superintendent of Public Printing from paying 
higher prices for work by the day or week than is paid in the private 
establishments of Washington for work by the day or week, and from 
paying higher prices for piece-work than they pay for the same mode 

of work. 

2. Nothing in that proviso prohibits the Superintendent from fixing such 
number of hours for labor in the office as he thinks proper. 


ATTORNEY GENERAL’S OFFICE, 
February 18, 1862. 


Str: I have the honor to acknowledge the receipt of 
your letter of the 3d instant, requesting my opinion as to 

. the construction of the proviso to the 3d section of the Joint 
. Resolutions of the 23d of June, 1860, in relation to the public 
printing. That proviso is in these words: “Provided, how- 
ever, that said Superintendent shall not be allowed credit 
at the Treasury, for payment on account of services ren- 
dered in said printing establishment, at higher prices than 
those paid for similar services in the private printing and 
binding establishments of the city of Washington.” You 
state that the employés in the public printing office are 
employed and paid by the week; that in the private print- 
ing establishments in the city of Washington some are em- 
ployed by the week and some by the piece; that, on the 
11th of November last, the proprietors of the private print- 
. ing and binding establishments in Washington adopted a 
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regulation that, from the Ist of October to the 31st of 
March, their hands should be required to work only eight 
hours per day, and that, on the 18th of November last, the 
Superintendent of Public Printing adopted the same rule 
for the government of the hands in the public printing 
office. You also state that the prices paid by the Super- 
intendent of Public Printing are no higher than those paid 
for similar services to those who are paid by the week in 
the private printing and binding establishments of the city 
of Washington, and your questions are: 

1. Is the maximum of prices to be paid by the Superin- 
tendent of Public Printing, to hands employed by the week, 
to be fixed by the prices paid in the private establishments 
of Washington to hands employed by the week, without 
reference to the prices paid in such establishments for work 
done by the piece? 

2. Is the Superintendent entitled to credit, at the Treas- 
ury, for payments made for work by the week, at the rates 
paid by the private establishments in Washington for sim- 
ilar work by the week, and for the same number of hours’ 
work per day ? 

The Resolutions of 1860 impose on the Superintendent 
of Public Printing the whole duty and responsibility of 
purchasing the materials, and employing the labor neces- 
sary to execute the printing and binding of the Govern- 
ment, with the aid of two foremen, to be appointed by 
himself. The only restrictions imposed on the Superin- 
tendent, in the employment of hands and in the rate of 
wages he shall allow them, are, first, that contained in the 
proviso to the 2d section, which limits the employment of 
such hands to the number required by the absolute neces- 
sities of the public work; and, second, that contained in 
the proviso to the 3d section, (being the one in question,) | 
which prohibits the allowance to the Superintendent of 
credit at the Treasury, for payments for services in the 
printing establishment, at prices higher than those paid for 
similar services in the private printing and binding estabe 
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lishments of Washington. Within these limits, the num- 
ber of hands to be employed, the number of hours which 
they are to work per day, the amount of wages they are to | 
be paid, and the method of employment, whether by the 
week or by the piece, are matters confided to the discretion 
of the Superintendent. They belong to the class of execu- 
tive details which it is quite impossible to regulate by legal 
enactment, and which must, therefore, necessarily be left 
to the discretion of some officer whose skill and experience, 
and whose official responsibility are presumed to furnish 
the Government sufficient protection against loss. Such 
an officer is the Superintendent of Public Printing, as his 
title implies. | 
The restriction contained in the proviso to the 3d section 
amounts to no more than this, that the Superintendent 
shall pay no higher wages for work than is paid at the same 
time, for similar services, in the private establishments of 
Washington. The words, “similar services,” mean not 
only services alike in the work done, but alike in the man- 
ner of doing it. A service rendered by the week may be 
the same in kind as a service rendered by the piece, but it 
cannot be called a ‘“‘ similar service,” for it is different in 
several important particulars. It may be cheaper or more 
expensive; slower or more expeditious; and thus more 
beneficial or injurious to the Government or the workman. 
It follows, therefore, that when the proviso limits the Su- 
perintendent to the payment of prices no higher than those 
_ paid in the private establishments in Washington for sim- 
ilar services, it intends that he shall pay no more for work, 
by the day or week, than those establishments pay at that 
time for similar work by the day or week, and he shall pay 
no more for piece-work than they pay at the same time for 
piece-work. The prices for piece-work cannot furnish a 
standard of wages for work by the day or week; neither 
can the rate of wages per day or week fix the rate for work 
by the piece. The Superintendent, in his discretion, may 
adopt either method of work, as shall best subserve the 
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interests and convenience of the Government, and, in pay- 
ing therefor, he is, by the proviso, only prohibited from 
paying any higher rate than that which, at the same time, 
exists for the same mode of work in the private establish- 
ments. These views express my opinion on the point pre- 
sented by your first question. | 

To the second question I answer, that I can find in the 
proviso, or in any other part of the law, no restriction on 
the discretion of the Superintendent as to the number of 
hours during which he shall require the men employed in 
the establishment to work. It is to be presumed that in 
this, as in all other matters committed to his superintend- 
ence, he will adopt that course which, whilst doing justice 
to the persons employed in the office, will also do justice 
to the Government. It is his plain duty to secure a fair 
day’s work for a fair day’s wages, but how many hours are 
embraced within that time is a question upon which the 
law is silent, and which is, therefore, for his judgment 
alone. In deciding it he is not bound to follow the rule 
adopted by the private printing and binding establishments 
of Washington; neither is he bound to repudiate that rule, 
if it accords with his own sense of justice and duty. Inmy 
Opinion, there is nothing in the proviso in question to pre- 
vent his receiving a credit at the Treasury for payments 
made for work by the week, at the rate paid by the private 
establishments in Washington for similar work by the 
week, even though, in the exercise of his discretion, he 
has reduced the number of hours of work per day to the 
number which prevails in those establishments. 

I an, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Cates B. Smita, 
Secretary of the Interior. 
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PAY OF NAVAL OFFICERS ON DUTY AT SEA. 


Under the Act of June 1, 1860, the pay allowed to a naval officer ‘‘on duty 
at sea’’ begins when, having been ordered to a particular duty, he re- 
ports himself at the place designated and enters on thatduty. Whether 
the duty be at once on ship-board or on land, in necessary and imme- 
diate preparation for the intended cruise, will depend on the circum- 
stances of each case, of which the Navy Department will judge. 


7 ATTORNEY GENERAL’s OFFICE, 
February 19, 1862. 

Sir: I have the honor to acknowledge the receipt of 
your letter of the 3d instant, relative to the time when the 
full pay of naval officers begins under the act of June 1, 
1860, to increase and regulate the pay of the navy of the 
United States. You state therein that, under the act of 
March 8, 1835, (4 Stats., 755,) on the same subject, the 
accounting officers established the rule that officers of the 
navy were “entitled to full pay when proceeding, under 
orders, to join a ship or station, from the time when 'they leave 
their domicile, in obedience to such order, unless it be expressed 
in the order itself that they are not to receive such pay.’’ 
You state further that this rule continued in force until the 
passage of the navy pay act of June 1, 1860, but that, since 
the passage of that act, a doubt has been suggested whether 
it does not require-the abrogation of the rule, established in 
1837, and the withholding of sea pay from officers, except 
when they shall be on duty on board of vessels actually at 
sea, in the popular acceptation of the words. And, after 
stating that the Navy Department does not so construe 
the law, and suggesting some of the difficulties which grow 
out of that view of the subject, you ask my opinion as to 
the correctness of your construction. 

On the 13th of August last, in response to the question 
submitted by you, at what time the duty pay of a naval 
surgeon commenced under the act of 1860, I expressed the 
opinion that the increased pay began with the duty itself, 
and that the duty began when the surgeon, in obedience to 
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orders, entered upon its performance, which time I pre- 
sumed to be usually when he reported himself for duty at 
the place designated in his orders. 

I have since seen no reason to alter this opinion, and it 
seems to me to indicate the true rule, under the act of 1860, 
for fixing the time when the duty pay of naval officers shall 
begin. 

The 3d section of the act of 1860 declares that no service 
shall be regarded as sea service but such as shall be per- 
formed at sea, under the orders of a department, and in 
vessels employed by authority of law. This section may 
be accepted as fixing the meaning the words, ‘“‘ command- 
ing at sea”’ and “on duty at sea,” used throughout the act 
to designate the class of service for which the highest rates 
of pay are fixed. ‘Duty at sea,” then, is service “ per- 
formed at sea.” But when does this service begin? Ido 
not think it a fair construction to say that it begins only 
when the vessel leaves her port and goes to sea. If the 
words are to receive a literal construction, it cannot be said 
that a vessel is “at sea’? when lying in a port on her cruise, 
or even when proceeding up or down the Delaware or Po- 
tomac river. Captain Foote’s gunboats, on the Tennessee 
and Cumberland rivers, are not literally ‘‘at sea,” and yet 
it would hardly be a safe construction to say that the ser- 
vice whith he and his officers have recently performed with 
them on those rivers is not “‘duty at sea,”’ within the mean- 
ing of this act. A mere literal construction must, there- 
fore, be discarded, and we are to adopt the one most in 
accordance with reason and justice. And this, I think, is, 
that the service which entitles an officer to the pay allowed 
for ‘“‘ duty at sea” begins when, having been ordered to a 
particular duty, he reports himself, in obedience to his 
orders, at the place designated, and enters upon that duty. 
Whether the duty be at once on ship-board or on land, in 
necessary and immediate preparations for the intended 
cruise, will depend on the circumstances of each case, of 
which the Navy Department can best judge. But, when- 
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ever duties of this kind are entered upon, even though the 
vessel be lying in port, and not actually out at sea, I think 
that the pay allowed by the act to officers “on duty at sea’”’ 
should commence, 
I am, sir, very respectfully, 
Your obedient servant, 

. EDWARD BATES. 
Hon. GipEon WELLEs, 

Secretary of the Navy. 


MARINE STAFF AND LINE OFFICERS. 


The Act of July 25, 1861, does not repeal the proviso to the 8d section of 
the Act of March 2, 1847, separating the staff from the line of the Marine 
Corps. . 


ATTORNEY GENERAL’S OFFICE, 
February 27, 1862. 

Sr: Your letter of the 12th instant submits for my 
Opinion these questions: 

1. Does the act of July 25, 1861, for the better organiza- 
tion of the marine corps, repeal that provision of the 3d 
section of the act of March 2, 1847, (9 Stats., 155,) which 
separates the staff of the marine corps from the line of that 
corps, and places the staff officers in the line of promotion 
to vacancies happening in the line ? 

2. If it does, does the assimilated rank of the present 
staff officers entitle them to be considered as of the same 
rank in the line, so that, if promoted now, they take the 
next higher grade? 

The act of March 2, 1847, makes certain additions to the 
marine corps of the United States, and declares that the 
officers thus provided for shall be appointed first by pro- 
motion according to rank in the marine corps, and then by 
selection, and the last section requires the President, at the 


termination of the Mexican war, to reduce the corps toa 
13 


194 HON. EDWARD BATES 





Marine Staff and Line Officers. 





number, both in men and officers, not exceeding the num- 
ber then in service. The 3d section declares that the pro- 
visions of the act of June 30, 1834, for the better organ- 
ization of the United States marine corps, shall be made 
applicable, in all respects, to the provisions of this act, and 
then follows the proviso in question, in these words: ‘‘Pro- 
vided, however, that, notwithstanding anything in said act to 
the contrary, the staff of the marine corps be, and the same 
is hereby, separated from the line of said corps, the officers 
of the former to receive the same pay and emoluments they 
now receive by law, and to hold the same assimilated rank 
to wit: quartermasters, paymasters, and adjutants, and in- 
spectors the rank of major, and assistant quartermasters 
the rank of captain. 

The act of the 25th of July, 1861, makes an increase in 
the number and grades of officers of the line, and in the 
number of non-commissioned officers, musicians, and pri- 
vates of the marine corps, but, it may be observed, with the 
exception of one assistant quartermaster, no addition is 
made to the officers of the staff, as established by the act 
of June 30; 1834. The 2d section provides that the com- 
missions of the officers then in the marine corps shall not 
be vacated by the act, and that the President may, during 
the recess of the Senate, first by promotions, and then by 
selections, appoint the officers hereby authorized, which 
appointments shall be submitted to the Senate, at their 
next session, for their advice and consent. The third and 
last section limits the appointment of commissioned officers 
made under the provisions of the act to persons between 
the ages of twenty and twenty-five years, and requires them 
to be subjected to an examination, under the direction of 
the Secretary of the Navy, as to their qualifications for the 
service to which they are to be appointed. 

This act certainly does not contain any express repeal of 
the proviso to the 8d section of the act of March 2, 1847. 
Nor can I see that it is repealed by any fair implication. 
A’ statute is never construed to repeal a former statute by 
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implication, unless it establish a rule so contrary and re- 
pugnant to the former statute that both cannot exist to- 
gether. Even negative words in the later statute (not in 
terms amounting to an express repeal) do not repeal .the 
former, if both can be reconciled.. And the repugnancy 
which works a repeal of a former statute must be quite 
plain, for the law does not favor repeals by implication, 
and will only accept them where the difference is irrecon- 
cilable. (See Dwarris on Stats., 533.) These familiar 
rules of the common law are founded not only in venerable 
authority, but in common sense and sound reason. Ifthe 
legislature mean to repeal an existing law, they have at 
command the whole domain of the English language to do 
it with, and, if they have failed to use terms which clearly 
express that purpose, I do not think that light can be 
thrown on their obscurity by vague surmises and remote 
conjecture. 

The object of the proviso in the act of 1847 was to sepa- 
rate the staff from the line of the marine corps. The object 
of the act of 1861 is a better organization of the marine 
corps, by an increase in the force of officers and men, and 
in the grades of office. It is true that, by designating spe- 
cifically the number of the whole force, the different grades 
of rank and the number to each grade, it supplies the place 
of former acts, so far as they did the same things, but, even 
in doing this, it guards against any presumption of absolute 
repeal by providing that the commissions of officers then 
in the marine corps should “not be vacated” by the act. 
But whatever may be its*effect on those parts of former 
laws which are supplied by the provisions named, I am 
unable to find any clause which, either in express terms or 
by fair implication, conflicts with the provision in the act 
of 1847 separating the staff from the line. Every part of 
the act of 1861 can be fully executed, and its whole pur- 
pose completely effected, without at all interfering with the 
rule which separates the staff from the line. It necessarily 
follows, upon the principles of statutory construction above 
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cited, that the act of 1861 cannot be held to repeal the 
proviso in question, and my answer to your first question 
must, therefore, be in the negative. 
This view of the case seems to me to render an answer 
to your second question unnecessary. 
I am, sir, very respectfully, 
Your obedient servant, 


EDWARD BATES. 


e 
» 


Hon. GipEoN WELLES, 
Secretary of the Navy. 


WHAT TREASURY NOTES ARE A LEGAL TENDER. 


Treasury notes issued under the various Acts of Congress prior to the 25th 
of February, 1862, are not a legal tender. 


ATTORNEY GENERAL’S OFFICE, 
March 4, 1862. 


Sir: I have just had the honor to receive your note of 
to-day, requesting my opinion upon the question, (pro- 
pounded to you by several men of business,) whether the 
Treasury notes issued under the various acts of Congress, 
prior to the 25th of February, 1862, are a legal tender? 
I think they are not a legal tender. The act of the 25th 
of February, in the 1st section thereof, is the only act which 
makes any Treasury notes a legal tender, and that act con- 
fines itself, in express terms, to “such notes herein author- 
ized.” ° 

By the same act, and in the same section, the issuing of 
Treasury notes, to the amount of one hundred and fifty 
millions of dollars, was “authorized,” and provision was 
made for the withdrawal and substitution of fifty millions 
of notes, “ authorized”’ to be issued by the act of July 17, 
1861. The 5th section of the act of February 25, 1862, 
provides “that all duties on imported goods shall be paid 
in coin, or notes payable on demand, heretofore authorized 
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to be issued, and by law receivable in payment of public 
dues.” 

The language of the act seems to me well and carefully 
chosen to express the purpose of Congress, which I under- 
stand to be, to withdraw from circulation and absorb the 
Treasury notes theretofore authorized, and to substitute them 
by the new issue under that act, and that this last issue, 
and this alone, was made “lawful money and a legal 
tender.” 

Most respecfully, 
‘Your obedient servant, 


EDWARD BATES. 
Hon. 8. P. Case, 
Secretary of the Treasury. 


q, 
CONSTRUCTION OF CERTAIN PENSION LAWS. 


1. Volunteers, under Act of July 22, 1861, who may be wounded or dis- 
abled in the service, are not within, or entitled to the benefits of, the 
provisions of the Acts of January 29, 1813, and August 2, 1818. 

2. The widows and orphans of volunteers, who die or are killed in the ser- 
vice, are not entitled, under Act of July 22, 1861, to the benefits of 
Act of July 4, 18386. 

8. No provision of law seems to exist granting pensions to such widows 
and orphans. 

4, Militia called out and mustered into service, under the President's 
Proclamation of April 15, 1861, and who may be disabled in the ser- 
vice, are entitled to the pension-benefits of the 2d section of the Act 
of August 2, 1818. 


ATTORNEY GENERAL’S OFFICE, 
March 11, 1862. 


Sr: Your letter of the 17th ultimo presents for my con- 
sideration certain questions as to the proper construction 
of the 6th section of the act of the 22d of July, 1861, to 
authorize the employment of volunteers to aid in enforcing 
the laws and protecting public property. This act author- 
izes the President to accept the services of volunteers, in 
such numbers, not exceeding five hundred thousand, as he 
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may deem necessary, for the purpose of repelling invasion, 

‘suppressing insurrection, enforcing the laws, and preserv- 
ing and protecting the public property. After several 
sections, which provide for the organization, pay, &c., of 
the force so accepted, comes the sixth section, which is as 
follows: 

‘‘ That any volunteer who may be received into the ser- 
vice of the United States under this act, and who may be 
wounded or otherwise disabled in the service, shall be en- 
titled to the benefits which have been or may be conferred 
on persons disabled in the regular service, and the widow, 
if there be one, and, if not, the legal heirs of such as die, 
or may be killed in service, in addition to all arrears of 
pay and allowances, shall receive the sum of one hundred 
dollars.” 

1. The first question you propound is, Are the volun- 
teers called into service under the act above referred to, 
‘Scand who may be wounded or otherwise disabled in the 
service,” entitled to the pensions granted to disabled sol- 
diers under the provisions of the acts of January 29 and 
August 2, 1813? 

By the act of January 29, 1813, I understand you to refer 
to the act of that date entitled, “An act in addition to the 
act, entitled ‘An act to raise an additional military force, 
and for other purposes,’” (2 Stats., 794,) that being the 
only act of that date found in the Statutes at Large. It 
provides for raising, in addition to the then existing milli- 
tary establishment of the United States, such number of 
regiments of infantry, not exceeding twenty, as, in the 
opinion of the President, might be necessary for the public 
service, to be enlisted for the term of one year, unless 
sooner discharged. The eight sections following the Ist 
make provision for the organization, pay, &c., of the said 
regiments. Then follows the 10th section, which, I am led 
to infer, contains the provisions of this act in question. 
That section declares, “that if any officer, non-commis- 
sioned officer, musician, or private, shall be disabled by 
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wounds or otherwise, while in the line of his duty in public 
service, he shall be placed on the list of invalids of the 
United States, at such rate of pension, and under such regu- 
lations, as are or may be directed by law, with a proviso, 
that the compensation to be allowed for such wounds or 
disabilities, to a commissioned officer, shall not exceed, 
for the highest rate of disability, half the monthly pay of 
such officer at the time he is wounded or disabled; that no 
officer shall receive more than the half-pay of a lieutenant 
colonel; that the rate of compensation to non-commissioned 
officers, musicians, and privates shall not exceed five dollars 
per month, and a further proviso, that all inferior disabili- 
ties shall entitle the person so disabled to receive an allow- 
ance proportionate to the highest disability. 

It is my opinion that this section was intended to operate 
only in favor of the officers and soldiers who should be re- 
ceived into the service under the provisions of the act of 
which it forms a part, to wit: the regiments of infantry, 
not exceeding twenty, therein authorized to be raised. It 
will be observed that this act is “in addition” to the act of 
January 11, 1812, (2 Stats., 671,) the object of which was 
to raise an additional military force. Both acts were, by 
their terms, of temporary operation, and were intended to 
provide for the increase of force rendered necessary by the 
pending troubles with Great Britain, the act first in date 
having been passed a few months before, and that last in 
date a few months after, Congress declared war against that 
power. The act of January 29, 1813, is modeled after the 
act of January 11, 1812, and the 10th section of the act 
first named is a mere transcript of the 14th section of the 
act of 1812. And this section of the act of 1812 is taken, 
with one or two slight venbal changes, from the 14th sec- 
tion of the act of March 16, 1802, (2 Stats., 182,) fixing the 
military peace establishment of the United States. Iam 
not able to find any act of Congress, of later date than the 
act of January 29, 18138, enlarging the operations of that 
act, and I conclude that the sections of it in question can 
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only furnish a rule for any disabled pensioner, of the force 
which the act created, who may yet survive. This view of 
the subject is confirmed by the fact that the learned editor 
of the Statutes at Large has marked the act of January 29, 
1813, as well as the act of January 11, 1812, on which it is 
based “obsolete.” And Mr. Brightly, in his Analytical 
Digest of the Laws of the United States, omits both sec- 
tions of the acts in question in his compilation of the pen- 
sion laws now in force. While such authorities cannot 
repeal a statute, they are entitled to weight in determining 
the extent of its operation. 

But it may be observed that the 14th section of the act 
of March 16, 1802, is of more general operation, and being, 
as I understand, yet in force, it seems to furnish to volun- 
teers, “wounded or otherwise disabled in the service,” 
under the act of July 22, 1861, the benefits which, in my 
Opinion, the act of January 29, 1813, does not extend to 
them. You have not, however, invited my opinion as to 
the operation of the act of 1802, and, of course, I do not 
volunteer it, but content myself with reiterating the opinion 
that wounded or disabled volunteers, taken into service 
under the act of July 22, 1861, are not entitled to pensions 
under the provisions of the act of January 29, 1813, which 
I have cited. 

Your question refers also to the act of August 2, 1813. 
The only act of that date bearing on this subject, which I 
have been able to find, is the “act to provide for the widows 
and orphans of militia slain, and for militia disabled in the 
service of the United States.” (8 Stats., 73.) The benefits 
of this act are, by its express terms, confined to officers, 
non-commissioned officers, musicians, and privates “of the 
militia, or of any volunteer corps.”” The 6th section of the 
act of July 22, 1861, confers, as we have seen, upon wounded 
or disabled volunteers received under the act, “the benefits 
which have been or may be conferred on persons disabled 
in the regular service.”” Inasmuch as the provisions of the 
act of August 2, 1818, extend only to “ militia and volun- 
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teers,” and not to soldiers in the “regular service,” its 
benefits, in my opinion, are not conferred by the act of 
1861 on the “wounded or otherwise disabled” volunteers 
who may be recéived into the service of the Vawec States 
under the last-named act. 

But here, again, itymay be added, that the 14th section 
of the act of March 16, 1802, (which is an enactment con- 
ferring benefits “‘on persons disabled in the regular ser- 
vice,”’ and, therefore, of the class of laws referred to by the 
6th section of the act of July 22, 1861,) provides more 
comprehensively for disabled pensioners, under thé act of 
1861, than the act of August 2, 1818, could do, if it were 
applicable. For the act of 1818 confers the pension on 
those who “shall be disabled by known wounds, received 
in the actual service of the United States, while in the line 
of duty,’”’ whereas the act of March 16, 1802, confers it on 
those who “shall be disabled by wounds or otherwise, while 
in the line of duty in public service.” 

2. Your second question is: “Are the widows and or- 
phans of volunteers, who may die from disease or be killed 
in the service, entitled to the pensions conferred by the 
act of July 4, 1836?” 

The 6th section of the act of July 22, 1861, does not ex- 

tend to the widow or legal heirs of such volunteers, received 
under the act, as may die or be killed in service, the same 
benefits which it confers on volunteers wounded or other- 
wise disabled in the service. If it had done so, all the 
provisions. of law which now exist or may be enacted, in 
favor of the widow and heirs-at-law of soldiers of the reg- 
ular army, who die or are killed in service, would, by the 
force of its words, have been applicable to them. But, 
instead thereof, it secures to them only all arrears of pay 
and allowances due the deceased husband or father, and 
the sum of one hundred dollars, This may be to the widow 
or orphans of a volunteer under this act, but a scant recom- 
pense from his country for a life lost in its defence, but it 
is all which the 6th section gives, and the power to enlarge 
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it belongs only to Congress. The benefits conferred by 
the act of July 4, 1836, are neither “arrears of pay” nor 
“allowances,” within the meaning of this section, and it 
follows, in my opinion, that nothing in that section con- 
fers on the widows or orphans of those who may die from 
disease or be killed in the service the pensions allowed by 
that act. 

8. “Are the widows of those who die or may be killed 
in the service entitled to a pension, in addition to the bounty 
provided for by the 6th section of the act of July 22, 1861?” 

It is clear, as appears by the answer to the second ques- 
tion, that nothing in the 6th section of the act of July 22, 
1861, confers a pension on the widows of those who die or 
may be killed in the service, but, on the contrary, the pro- 
vision in that section, of a bounty of one hundred dollars, 
would seem to raise the presumption that widows and or- 
phans of the class referred to were excluded from any other 
benefits than those named, on the principle, expressio unius 
est exclusio alterius. | 

But, apart from this, grave doubts may be suggested 
whether existing laws make provision for pensions to the 
widows of those now in service, who may die from disease 
or be killed in battle. The first section of the act of August 
2, 1818, (8 Stats., 73,) seems to be supplied by the act of 
July 4, 1836, (5 Stats., 127,) and that act may fairly be con- 
strued to confer its benefits on the widows and children of 
those only who died before its passage, and hence to have 
no prospective operation. I do not say that such is its true 
construction, but it is so ambiguously expressed that argu- 
ments of about equal force may be made in favor of and 
against its conferring pensions on the widows and children 
of those who may have died in the service since its passage, 
or who may now die in the service. That Congress con- 
sidered it to be retroactive only, may be inferred from the 
fact that they deemed it necessary, by the act of July 21, 
- 1848, (9 Stats., 249,) to make its provisions applicable to 
the widows and orphans of officers and soldiers who were 
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in the army of the United States on the 1st day of March, 
1846, or at any subsequent period during the war with 
Mexico. Upon the whole question I incline to the opinion, 
that there is no adequate provision of law by which the 
widows of those who die or may be killed in the service 
are entitled to a pension, in addition to the bounty con- 
ferred by the 6th section of the act of July 22, 1861. 

4. “Js there any provision of law entitling volunteers, 
under the President’s proclamation of April 15, 1861, to 
pensions, when disabled in the service in the line of their 
duty ?” 

The proclamation of the President, of the 15th of April, 
A. D. 1861, was issued not only by authority of, but in 
strict accordance with law, and the militia received into the 
service of the United States under the call contained in 
that proclamation were, for the period for which they were 
mustered in, “in the actual service of the United States,” 
directly within the meaning of the second section of the 
act of August 2, 1813, (3 Stats., 73.) This section confers 
the right to be placed on the list of invalids of the United 
States, at such rate of pension and under such regulations 
as were then provided by the act of April 10, 1806, or as 
might thereafter be provided by law, on any officer, non- 
commissioned officer, musician, or private of the militia or 
of any volunteer corps, who should “ be disabled by known 
wounds received in the actual service of the United States 
while in the line of his-duty,” &. Any militiaman called 
and received into the actual service of the United States, 
under the proclamation of the 15th of April, 1861, and 
disabled by known wounds received in that service, is 
therefore, in my opinion, entitled to a pension under the 
provisions of the act of August 2, 1813. 

In conclusion, I beg to say, that in view of the great 
number and variety of the pension laws to be found on 
the statute books, and the limited time which the pressing 
needs of the Pension Bureau and my own urgent engage- | 
ments have afforded me to investigate those laws, I submit 
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these results of my examination and reflection, not with- 
out some diffidence. It is difficult, in some of the acts, to 
decide whether Congress meant to make provision for 
cases where the death or disability in service had occurred 
before the passage of the act, or to establish a rule for 
cases of the same kind which might occur in the future. 
But I think I may safely say that the general legislative 
purpose, as evinced in these acts, (subject of eourse to ex- 
ceptions,) has been to make them operate retrospectively, 
leaving the duty of providing pensions for newly created 
forces to the legislative power by which such forces might 
be authorized. Considering, then, the uncertainty and 
obscurity which belong to this subject, and the great 
necessity of making suitable provision for the officers and 
soldiers who have been or may be disabled in the suppres- 
sion of the present insurrection, and for the families of 
such of them as may be killed or die in the service, I 
earnestly recommend that the attention of Congress be 
called to the propriety of enacting laws which may be 
easily understood, and which may comprehend all that the 
emergency requires. 
I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Catzs B. Smita, 
Secretary of the Interior. 





POWER OF THE SECRETARY OF THE TREASURY TO 
REMOVE INSPECTORS OF HULLS AND BOILERS. 


The power to remove Inspectors of Hulls and Boilers, appointed under 
section 9 of the Act of August 30, 1852, is vested in the Secretary of the 
Treasury, and not in the designating Board. 


ATTORNEY GENERAL’S OFFICE, 
| March 14, 1862. 
_  &re: £ have the honor to acknowledge the receipt of 
your letter of the 10th instant, relative to the question of 
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the power to remove inspectors appointed under the 9th 
section of the act of August 30, 1852, to amend the act to 
provide for the better security of the lives of passengers 
on board of vessels propelled in whole or in part by steam, 
&c. You request my opinion on the point whether the 
power of removing such inspectors, under the law, apper- 
tains to the designating board, or to the Secretary of the 
Treasury. 

The 9th section of the act of August 30, 1852, (10 Stats., 
63,) provides, amongst other things, that the collector, or 
other chief officer of the customs, together with the super- 
vising inspector for the district, and the judge of the dis- 
trict court of the United States for the district, in each of 
the collection districts therein named, shall designate two 
inspectors of good character and suitable qualifications to 
perform the services required of them by the act, within 
the respective districts for which they shall be appointed, 
one of whom, having certain appropriate qualifications, 
carefully set forth in the section, to be called the inspector 
of hulls; the other of whom having certain other appro- 
priate qualifications, likewise carefully enumerated in the 
section, to be called the inspector of boilers; and these 
two persons thus designated, if approved by the Secretary 
of the Treasury, shall be from the time of such designa- | 
tion, inspectors empowered and required to perform the 
duties therein specified. | 

The first question to be considered in arriving at a cor- 
rect solution of the point you have presented, is, in whom 
does this section vest the power to appoint these inspectors? 

The second clause of the second section, Article IT, of the 
Constitution of the United States, having conferred on the 
President, with the advice and consent of the Senate, the 
power to make treaties, declares that ‘‘he (the President) 
shall nominate, and by and with the advice and consent of 
the Senate, shall appoint ambassadors, other public minis- 
ters and consuls, judges of the Supreme Court, and all 
other officers of the United States, whose appointments 


206 HON. EDWARD BATES 





Inspectors of Hulls and Boilers. 


are not herein otherwise provided for, and which shall be. 
established by law. But the Congress may by law vest 
the appointment of such inferior officers as they think 
proper, in the President alone, in the courts of law, or in 
the heads of departments.”” The President is thus clothed 
with the exclusive power to confer appointments to oflices 
established by law, except where the Constitution other- 
wise provides, as for example, in the selection of officers 
of the two houses of Congress, which belongs to the Sen- 
ate and House of Representatives respectively, and with 
the further exception that the power to appoint “ inferior 
officers,’ may, in the discretion of Congress, be vested in 
the courts of law, or in the heads of departments. Within 
these limits the power of appointment to office under the 
Federal Government resides, and any act of Congress 
which attempted to vest that power elsewhere would be in 
direct violation of the Constitution. In construing an act 
of Congress we are to presume that the legislature meant 
to act within the limits of the constitutional power, pro- 
vided the words of the act will admit such construction. 
We are therefore to assume, in examining the section in 
question, that Congress, in creating these offices of inspec- 
tors, intended to authorize their appointment by the power 
to whom it is limited by the Constitution, unless that 
assumption be in plain conflict with the language of the 
section, in which case, the authority intended to be given 
is simply void. 

I think it clear that these inspectors are “inferior off- 
cers,” within the meaning of the last part of the clause 
above cited. Congress could therefore constitutionally 
vest their appointment in the courts of law or in the heads 
of departments, as well asin the President. And in the 
exercise of this lawful discretion, Congress has, in my 
opinion, by the section in question, conferred fhe power 
of appointing them on the Secretary of the Treasury. It 
is true that his sphere of selection has been narrowed and 
fettered by the provision that the collector or other chief 
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Officer of the customs, the supervising inspector and the 
judge of the district court for the district shall designate 
the inspectors, and that the action of the Secretary of the 
Treasury takes the form of an approval of the persons 
thus designated, but itis equally true that itis this ap- 
proval which gives force and effect to the designation and 
breathes into the action of the designating board the breath 
of official life. Without that approval, the board have no 
more power by the terms of the act, to fill the office of 
inspector than they have to fill any other office. Although 
an essential pre-requisite to the exercise of the power of 
_ appointment by the Secretary, the designation operates 
merely as a restraint on his choice and no more takes from 
him the power itself, than do those clauses of the sections 
which restrict the choice to persons possessing certain de- 
fined qualifications. 

That the framers of the section did not intend the desig- 
nation by the board to operate as an appointment, is proved 
by the fact that they deemed it necessary to provide specially 
that, when approved by the Secretary, the inspectors should 
be empowered and required to perform the duties named 
“from the time of such designation.” If the designation 
operated as an appointment, this provision would have 
been useless, and it is our duty so to construe a law as to 
avoid imputing to the lawmaker the insertion of useless 
words. 

This construction, as I conceive, accords with the whole 
spirit of the act. A number of its provisions show that 
it is to be executed under the inspection and direction of 
the Secretary of the Treasury and in cases of negligence 
or delinquency, it is expressly made his duty to remove 
these inspectors from office. The well-settled policy and 
practice of our Government in such cases, is to impose the 
duty of appointing and removing the inferior officers 
created by an act on the head of the department charged 
with supervising its enforcement. 

Assuming then, that the appointment of these inspectors 


208 HON. EDWARD BATES 


Inspectors of Hulls and Boilers. 


is made, not by the designating board, but by the Secre- 
tary of the Treasury, the rule has been settled by authority 
that the power of removing these inferior officers, where 
no constitutional or statutory rule provides otherwise, be- 
longs to the power which appoints them. If it were an 
open question, I might feel at liberty to suggest some 
doubts as to the soundness of this principle, but it having 
been declared by the Supreme Court of the United States 
to be the law and accepted as such by the Government in 
practice, I content myself with quoting the language of 
the Court on the subject. In exparte Hennan (13 Pet., 
259,) the Court say: “ All offices, the tenure of which is 
not fixed by the Constitution or limited by law, must be 
held either during good behavior or (which is the same 
thing in contemplation of law) during the life of the in- 
cumbent; or must be held at the will and discretion of 
some department of the Government, and subject to re- 
moval at pleasure. It cannot, for a moment, be admitted 
that it was the intention of the Constitution that those 
offices which are denominated inferior offices should be 
held during life. And if removable at pleasure, by whom 
is such removal to be made? In the absence of all con- 
stitutional provision or statutory regulation, it would seem 
to be a sound and necessary rule to consider the power of 
removal as incident to the power of appointment.” The 
inspectors, authorized by the 9th section of the act of 
August 30, 1852, being, as we have seen, “inferior officers,” 
appointed by the Secretary of the Treasury, it necessarily 
follows, in my opinion, that the power to remove them, 
resides in that officer and not in the designating board. 
This question is not now of first impression in this 
office. The act of March 3, 1815, to provide for the col- 
lection of tonnage, &c., (8 Stats., 231,) having authorized 
collectors of customs to employ persons as inspectors of 
customs, ‘‘ with the approbation of the principal officer of 
the Treasury Department,” and declared them to be officers 
of the customs, Attorney General Wirt held, (1 Op., 459,) 
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that such inspectors did not hold their appointments at the 
mere pleasure of the collector, and could not be removed . 
without the approbation of the Secretary of the Treasury. 

That clause of the revenue laws which provides for the 
employment of persons as inspectors, &c., by collectors, 
with the approbation of the Secretary of the Treasury, 
was held by Attorney General Legare to confer the power 
to “appoint” these persons on the Secretary of the Treas- 
ury, (4 Op., 162,) in these words: “‘ Congress has power 
to vest the appointment of these inferior officers in the 
heads of departments. It has no power to vest it in col- 
lectors. Therefore the law, if it meant that, would be 
void. ‘Therefore, again, the law must not be interpreted 
to mean that, if it can be interpreted to mean anything 
else. Then is it susceptible of any other interpretation ? 
Clearly, as Mr. Wirt shows, it may very well mean that 
the nomination of each particular inspector, &c., shall be 
approved by the Secretary of the Treasury. But you ask, 
is this the appointment of the Secretary, or of the col- 
lector? I answer, it must be the appointment of the Sec- 
retary, or itis null and void under the Constitution.”” And 
in another opinion on the subject, the same learned ofiicer, 
in answer to the question, can the Secretary remove an 
inspector without the assent of the collector? said, “If 
there were an absolute necessity to give an opinion on this 
question, I should feel bound to say that I think, on the 
rigor of legal principles, the Secretary has the power to 
displace.” (4 Op., 166.) 

It is true that one of the members of the designating 
board under the act of 1852, is the judge of the district 
court, in whom Congress may constitutionally vest the 
appointment of inferior officers, and in whom, indeed, the 
act of July 7, 1838, (5 Stats., 304,) did vest the power to 
appoint persons to make inspection of steamboats, boilers, 
&c. But, by the act of 1852 he is but one of three, and 
the constitutional right of Congress to clothe him with the 
power to make appointments cannot well be claimed in 
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favor of a board in which he is a minority. His presence 
in the board could give no constitutional virtue to an ap- 
pointment made by it. 

I repeat the opinion that the power to remove inspectors 
appointed under the 9th section of the act of August 30, 
1852, belongs to the Secretary of the Treasury and not to 
the designating board. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. 8. P. CHasez, 
Secretary of the Treasury. 





FEES OF MARSHAL OF THE DISTRICT OF COLUMBIA FOR 
KEEPING PRISONERS CHARGED WITH CRIME. 


The Marshal of the District of Columbia is entitled, under the Act of 
March 3, 1807, to a daily allowance of twenty-one cents and a slight 
fraction, for keeping and subsisting prisoners confined in the jail of the 
District on criminal charges. 


ATTORNEY GENERAL’S OFFICE, 
March 27, 1862. 


Str: Your letter of the 14th instant presents for my 
consideration the following question : 

What compensation is the marshal of the United States 
for the District of Columbia entitled to for keeping and 
subsisting persons confined in the jail of the District of 
Columbia on criminal charges? 

The office of marshal of the District of Columbia was 
created by the 7th section of the act of February 27, 1801, 
(2 Stats., 1038,) and the 9th section of the same act pro- 
vided that he should be entitled to receive for his services 
the same fees, perquisites, and emoluments which were by 
law allowed to the marshal of the United States for the 
district of Maryland. But the act of March 8, 1807, (2 
Stats., 430,) the title of which indicates its purpose, viz: 
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“to reduce the expenses attending the administration of 
justice in the District of Columbia,” provided a different 
standard of compensation for the marshal of the District, 
and furnishes the guide by which we are to arrive ata 
correct solution of the question before me. Its first sec- 
tion, after fixing the marshal’s fee for the service of any 
writ, warrant, attachment, summons, or order of court 
provides as follows: “And for such services as are not 
enumerated in this, or some other act of Congress, he shall 
receive the like fees and compensation, if they be per- 
formed in the county of Alexandria, as by the laws of Vir- 
ginia in force on the first Monday in December in the year 
eighteen hundred, were allowed to the sheriff of a county, 
for the like services; and if they be performed in the 
county of Washington, the like fees and compensation, as 
by the laws of Maryland, in force on the day last men- 
tioned, were allowed to a sheriff of a county in Maryland, 
for the like services.” This act was in harmony with the 
prior legislation of Congress by which the laws of Vir- 
ginia and Maryland were continued in force in the portions 
of those States respectively, which were ceded to the 
United States for the seat of government, and, except 
where it otherwise provides, it made the sheriff’s fee bills 
in those States as they stood on the first Monday of De- 
cember, A. D. 1800, the measure of compensation for the 
marshal of the District. 

The act of July 9, 1846, (9 Stats., 35,) was passed to 
retrocede to the State of Virginia that portion of the Dis- 
trict of Columbia which had been ceded by that State to 
the United States. "Without here expressing any opinion 
on the validity of this act of retrocession, it is enough for 
the present purpose to say that its effect was to withdraw 
the county of Alexandria from the bailiwick of the mar- 
shal of the District of Columbia and to leave him only that 
portion of the District which had been ceded by the State 
of Maryland, to-wit: the county of Washington. . Weare 
therefore restricted in the consideration of the quegtior 
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you have presented, to an examination of such laws on the 
subject as were in force in the State of Maryland on the 
day named in the act of 1807. 

What then was the compensation allowed by the laws 
of Maryland at that time, to the sheriff of a county for 
keeping and subsisting persons confined in jail? The 
Maryland act of the 30th December, 1779, for the regula- 
tion of officers’ fees, chapter 35, section 3, (1 Kilty and 
Dorsey, 149,) amongst the fees allowed to the sheriff, con- 
tains this clause, ‘for keeping a prisoner in goal and find- 
ing him victuals, per day, twelve pounds of tobacco.” 
Although this act, by its terms, was to expire on the first 
of November following its date, it was continued in force 
from time to time, by various acts to be found in Kilty, 
one of them being the act of January 18, 1799, chapter 71, 
which prolonged its life until the 30th day of October, 
1805, and the end of the next ensuing session. The act 
of 1779 was therefore the law of Maryland, in force on the 
first Monday of December, 1800, which fixed the com- 
pensation of a sheriff of a county in that State for keeping 
and subsisting persons confined in jail, and by force of the 
act of Congress of March 8, 1807, the provision as above 
quoted became the rule of compensation for the like service 
for the marshal of the District of Columbia in the county 
of Washington. 

But the 4th section of the act of March 8, 1807, declares 
that such of the said fees as by the laws aforesaid, are 
chargeable in tobacco, shall be paid in money at the rate 
of one dollar and seventy-five cents for one hundred pounds 
of tobacco. The commutation of twelve pounds of to- 
bacco, which is the Maryland allowance for keeping a 
prisoner and finding him in victuals, per day, is twenty- 
one cents and a trifling fraction, and this amount is there- 
fore the legal allowance, under the act of 1807, to the 
marshal for keeping and subsisting persons confined on 
criminal charges in the jail of the District of Columbia 
according to its present limits. 
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This rate of compensation exists only for keeping and 
subsisting persons confined on criminal charges, because the 
15th section of the act of Congress of March 8, 1803, (2 
Stats., 237,) for the relief of insolvent débtors within the 
District of Columbia, required the circuit court of the Dis- 
trict to fix, by a general order, to be entered on the records 
of the court, the daily allowance for the support and main- 
tenance of prisoners in execution for debt or damages in 
civil suits, and gave the court authority to increase or 
diminish the same, from time to time, as circumstances 
might require. And I learn from the argument submitted 
by the counsel for the marshal, that in accordance with 
_ this statutory requirement, the circuit court of this Dis- 
trict, in the year 1816, ordered the allowance for the sup- 
port of prisoners in the county jail to be increased to 
thirty-four cents per day. Not having been furnished with 
a copy of that order, I am unable to say whether it ex- 
tended in terms to all prisoners in the county jail, or only 
prisoners confined “in execution for debt or damages in 
civil suits.” And in the absence of information on the 
subject, I am certainly unwilling to assume that the court 
undertook to make an order fixing a daily allowance for 
the support and maintenance of other prisoners than those 
confined in execution for debt or damages in civil suits, 
and especially of prisoners confined on criminal charges. 
For so to assume would be to impute to the court the 
exercise of a power not given by the statute. The learned 
counsel for the marshal has argued with great ingenuity 
and skill that prisoners confined on criminal charges, are 
within the equity of the law, and that it should therefore 
pe construed to confer on the court the power to make an 
order of allowance for their support as well as for the sup- 
port of prisoners in execution for debt or damages in civil 
suits. I might sufficiently answer this proposition by say- 
ing that I have no evidence that the court ever attempted 
to exercise any such power in behalf of prisoners confined 
on criminal charges. But whatever may have been the 
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action of the circuit court, [ am clearly of opinion that 
nothing can be found in the act of March 3, 1803, to war- 
rant the construction contended for. The purpose of the 
act is to relieve, not prisoners but insolvent debtors, and 
to imply a power to fix the sum which the marshal may 
draw from the national treasury, for the support of pris- 
oners confined on criminal charges, from the duty inciden- 
tally imposed on the court of fixing a sum for the support 
of prisoners in execution in civil suits, would be, in my 
judgment, an abuse of the rules for construing statutes. 
The object of those rules is to ascertain what the legisla- 
ture intended in enacting a law, and that being discovered 
their office is ended. They cannot be invoked to extend 
the law to cases not even remotely indicated by its words. 
That Congress, in the act of 1803, could not have meant 
to direct the court to fix a daily allowance for the keeping 
of persons confined on criminal charges, is apparent, not 
only because prisoners in execution in civil suits are named, 
but because the same section forbids their detention in 
prison, unless the creditor, after demand of the marshal, 
shall pay or give security for the allowance fixed by the 
court. If Congress had intended to give the court the 
same power over the treasury for the keeping of prisoners 
charged with crime, as was thus given it over the pocket 
of a private creditor who chose to enforce payment of his 
claim by imprisoning his debtor, I am confident they would 
have said so in plain words, instead of leaving it to be in- 
ferred by doubtful construction. The absence of such 
words is to me conclusive evidence that such was not the 
legislative intention. 

It is quite possible, as is contended, that what was a 
liberal allowance for keeping prisoners half a century ago 
is but a scanty one now. But the argument, however 
strong it may appeal to Congress, affords no reason for 
changing the law by construction. And go, it is doubtless 
true that it costs as much to keep a prisoner charged with 
crime as to keep an imprisoned debtor, but the question 
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here is, not what the law ought to be but what itis. No 
inequality in its operation will excuse a distortion of its 
true meaning by the power which administers it. An at- 
tempt to square the law by even a certain standard of jus- 
tice, in violation of its plainly expressed meaning, is simply 
an attempt to make a new rule of law, which can only be 
done by the legislature. These arguments of convenience 
and justice, do not, in my opinion, show that Congress, by 
the act of 1803, meant to impose on the circuit court the 
duty of fixing the daily allowance for the keeping of pris- 
oners charged with crime, and therefore cannot sustain the 
exercise of any such power by that court, even if it were 
assumed. 

Neither can such authority be sustained by the fact 
alleged, that for a number of years the marshal’s accounts 
have been settled upon the assumption that he was entitled 
to thirty-four cents per day for keeping prisoners charged 
with crinre. It would seem that by the law of Virginia 
-he was entitled to that sum for prisoners of this class from 
the county of Alexandria. Ifthe same amount was allowed 
for such prisoners from Washington county, it was for the 
reasons before given, in clear violation of law, and in my 
Opinion, no length of persistence in the error could give it 
legal sanction. There are, it is true, rules of property of 
long standing and frequent application, on which large 
interests depend, which, even though founded in erroneous 
construction, it is better to adhere to than to alter, upon 
the maxim omnis innovatio plus novitate perturbat quam utili- 
tate prodest. But this principle cannot be cited in favor of 
even a time-honored error, which has no other effect than 
to extract periodically money from the national treasury 
without the authority ofan act of Congress. Ifthe account- 
ing officers have been led into such a mistake, the sooner 
they retrace their steps the better. Besides, I learn from 
the letter of Comptroller Whittlesey, which you have 
transmitted to me, that in the year 1858, his predecessor 
refused to allow the marshal more than twenty-one cents 
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per day for keeping a prisoner charged with crime, which 
decision was sustained on appeal, in the following year, by 
the Secretary of the Interior. So that the question now 
is, not whether an erroneous and unauthorized construc- 
tion shall be adhered to, but whether it shall be resumed 
as a rule of practice, after having been abandoned. I need 
not say, that no officer of the Government would be justi- 
fied, without further legislation, in restoring the rule which 
was repudiated by the decision of your predecessor. 
I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Cates B. Smita, 
Secretary of the Interior. 





LEAVENWORTH’S ACCOUNT. 


The strictly personal expenses of the Commissioners, under the Conven- 
tion with New Granada, are not payable out of the contingent fund of 
the Commission provided by the Act of February 20, 1861. 


ATTORNEY GENERAL’S OFFICE, 
March 28, 1862. 


Str: I have the honor to acknowledge the receipt of 
your letter of the 24th instant, enclosing an account of E. 
W. Leavenworth, late commissioner on the part of the 
United States under the convention with New Granada, 
and requesting my opinion whether the charges in that 
account are legally allowable pursuant to the 3d section of 
the act of February 20, 1861, to carry that convention into 
effect. | 

The section referred to provides that the compensation 
of the respective officers for whose appointment provision 
is made, shall be as follows: To the commissioner, in full 
for his services, two thousand five hundred dollars; to the 
secretary and interpeter, in full for his services, the sum 
of two thousand dollars; and the President of the United 
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States shall be and he is hereby authorized to make such, 
provision for the contingent expenses of the said commis- 
sion on the part of the United States, as shall to him ap- 
pear reasonable and proper. The 8th section of the act 
appropriates such sums as may be necessary “ for the com- 
pensation of the officers authorized by the 3d section, and 
the contingent expenses of the commissioner on the part 
of the United States,” &c. 

The account submitted by Mr. Leavenworth is not for 
his compensation as fixed by the 3d section, but consists 
of a statement of expenses of travelling to and from Wash- 
ington, hack and carriage hire, washing, boarding at hotels, 
rent of rooms, postages, stationery, &c., which, I presume, 
are claimed in addition to his fixed compensation. If I 
am right in this conjecture, the question is, whether these 
expenses should ‘be allowed under the authority given to 
the President to make such provision for the contingent ex- 
penses of the said commission on the part of the United 
States as shall to him appear reasonable and proper. Are 
they “contingent expenses” within the meaning of the 
act? Annual appropriations, in addition to those for com- 
pensation or salaries of public officers, are made by Con- 
gress to all branches of the Government to defray such 
expenses as are necessarily incurred in their administra- 
tion. These expenses being uncertain in character and 
amount cannot be specifically provided for, and hence are 
covered by general appropriations under the name of con- 
tingent expenses. What items belong properly to this class 
must depend on circumstances, to be determined as they 
arise by the accounting officers. But it is a well-settled 
and salutary rule in the settlement of accounts of contin- 
gent expenditures, that such accounts are to be strictly 
construed because the appropriations for them are in con- 
travention of the general policy of appropriating money 
only by laws which set forth explicitly and specifically the . 
purpose to which itis to be applied. And it is equally 
well settled that in allowing accounts of contingent ex- 
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penses, they are not to be treated as a fund for the per- 
sonal benefit of officers of the Government. 

The policy of the Government, as indicated by almost 
uniform practice and by general laws, is to give all persons 
in its employment a fixed and sufficient compensation. 
And this compensation is to be in lieu of all other personal 
benefits, so that in each case the statute will point out the 
precise measure of payment. The acts of March 3, 18389, 
section 3, and August 23, 1842, section 5, (5 Stats., 510,) 
declare that no officer in any branch of the public service, 
or any other person whose salary, pay, or emoluments is 
or are fixed by law or regulations, shall receive any ad- 
ditional pay, extra allowance or compensation in any form 
whatever, for the disbursement of public money, or any 
other service or duty whatsoever, unless the same shall be 
authorized by law; the last named statute carefully requir- 
ing that “the appropriation therefor explicitly set forth 
that it is for such additional pay, extra ailowance or com- 
pensation.”” It would be, in my opinion, a clear violation 
of these laws to allow to an officer of the Government, 
whose compensation is specifically designated by law, in ad- 
dition to that compensation, the ordinary personal expenses 
incurred in the performance of his official duties. Bills 
for boarding, lodging, washing, hack-hire, &c., are not 
“contingent”? expenses, but are of the class of usual and 
certain expenses of public officers, for the payment of 
which a fixed compensation is provided. If such personal 
expenses are to be allowed a commissioner, out of the con- 
tingent fund of the commission, in addition to his specified 
compensation, I do not see upon what principle the pay- 
ment of personal expenses of the same kind incurred by 
heads of departments and bureaus can be refused out of 
the contingent funds appropriated to them. Nor, indeed, 
do I see why the subordinates employed in such depart- 
ments or bureaus might not with equal propriety make the 
same claim, or why the secretary of the commission should 
not be entitled to such allowance as well as the commis- 
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sioner. Ido not say that a public officer may not in the 
discharge of special and exceptional duties incur expenses 
of travelling, carriage-hire, &c., which may be properly 
allowed out of the appropriate contingent fund, but in such 
cases they are allowable because they are extraordinary 
and unforeseen and therefore strictly contingent, and the 
money is expended, not for personal benefit, but in the 
public service. But wherever the account is for personal 
expenditure in the ordinary and usual discharge of public 
duty, and especially where it is of the class called living 
expenses, it ought not, in my opinion, to be paid out of the 
contingent fund. 

Tested by this rule, I do not think that the items of the 
class referred to, contained in Mr. Leavenworth’s account, 
are legally allowable under the authority given to the 
President to make provision for the contingent expenses 
of the commission. And I find confirmation of this opinion 
in the fact that the clause of the 3d section, which fixes 
his compensation at two thousand five hundred dollars, 
declares it to be “in full for his services,” which directly 
excludes any inference of allowance for his personal bene- 
fit out of the provision for contingent expenses. 

If, however, any of these items should cover the rent of 
the rooms occupied by the commission in the transaction 
of their business, or the stationery, &c., used therein, they 
are, in my opinion, legally allowable out of the contingent 
fund. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon, Wm. H. Sewarp, 
Secretary of State. - 
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APPLICATION OF THE BALTIMORE AND OHIO RAILROAD 
COMPANY. 


1. The Attorney General is not authorized to give an official opinion, at 
the request of the Head of a Department, upon a question the solu- 
tion of which is not necessary to the discharge of any duty properly 
belonging to the Department. 

2. There is no provision of law which expressly, or by implication, gives 
the Secretary of the Interior or the Commissioner of Public Build- 
ings any authority to consént to the laying of a railway along the 
streets or avenues of the city of Washington. 

8. The extent of the power of the Commissioner of Public Buildings, and, 
intermediately, of the Secretary of the Interior, over the streets and 
avenues of Washington city considered. 

4 


ATTORNEY GENERAL’S OFFICE, 
April 2, 1862. 

Sir: Your letter of the 11th ultimo, requested my offi- 
cial opinion on this question: Has the Baltimore and Ohio 
Railroad Company, chartered by the State of Maryland, 
authority, under the provisions of the acts of Congress of 
May 9, 1828, (4 Stats., 268,) March 2, 1831, (4 Stats., 4'78,) 
and March 8, 1835, (4 Stats., 758,) to construct, own, and 
use, with the assent of the corporate authorities of the city 
of Washington, branches of their road extending through 
any of the streets, avenues, and alleys of said city? 

However willing I might have been to comply with your 
request, I was unable to perceive how the matter involved 
in this question concerned the department over which you 
preside, and so became proper for my official consideration. 
To relieve this doubt, I requested, in my letter to you of 
the 17th ultimo, a statement of the facts and circumstances 
showing how the subject was connected with the public in- 
terests and thus brought within the cognizance of national 
officers. I beg to acknowledge, in reply thereto, your 
letter of the 29th ultimo, from which I learn that the 
municipal authorities of the city of Washington desire to 
have constructed through Pennsylvania avenue and other 
streets of the city, railroads, to be operated by horse power, 
for the convenience of the citizens and visitors to the capi- 
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tal—that not having authority under any act of Congress 
to make such roads, they have requested the consent of 
the Department of the Interior to an arrangement to be 
made between certain persons and the Baltimore and Ohio 
Railroad Company, by which the latter shall construct 
such street railroads as may be necessary for the con- 
venience of the city, which, when completed, shall be sur- 
rendered to the persons with whom such arrangement is 
proposed, to be used by them as street railroads, for the 
convenience of the public, under the restrictions of the 
charter of the Baltimore and Ohio Railroad Company, and 
that therefore the railroad company, the authorities of the 
city of Washington, and the Department of the Interior, as 
the representative of the Government, so far as the con- 
trol and management of the streets are concerned, concur 
in the desire for my official advice as to the power of the 
railroad company to construct street roads as branches of 
their road, under such an arrangement as that before 
stated. | 

I regret to say that the additional information with 
which you have thus furnished me, confirms my previous 
impression that the question is one upon which I ought 
not to express an official opinion. And when I have stated 
the reasons for this conclusion, I trust that you will agree 
with me as to its correctness. | 

The duty imposed on the Attorney General by the act 
of September 24, 1789, to give his advice and opinion upon 
questions of law, when requested by the heads of any of 
the departments, is confined by that act to questions of law 
“touching any matters that may concern their depart- 
ments.” The construction given by my predecessors in 
office to this clause, upon which they have uniformly acted, 
may be thus stated: When, in the course of discharging 
the duties of a department, a question of: law shall arise, © 
the solution of which is a pre-requisite to the discharge of those 
duties; the head of. the department has a right to: request 
the opinion of the Attorney General on such question of 
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law and he is bound by his oath to answer it. But when 
the solution of the question is not necessary to the dis- 
charge of any duty properly belonging to the department, 
it is not the duty of the Attorney General to give an 
Opinion thereon, and such opinion would consequently be 
extra official and unauthorized. Attorney General Wirt, 
1 Op., 611, Ib. 575; Attorney General Berrien, 2 Op., 311; 
Attorney General Taney, 2 Op., 513; Attorney General 
Butler, 3 Op., 868; Attorney General Cushing, 6 Op., 335, 
Man. Op., June 12, 1861. 

Now, if the Department of the Interior, or any of its 
subordinate officers, possessed such control over the streets 
and avenues of the city of Washington as to render the 
consent of the Department or of such subordinate officer 
to the arrangement suggested, of the slightest moment, I 
would feel it to be my duty to give to the question you 
have submitted, the cartful and thorough examination 
which its great intrinsic importance would demand. But 
the right of the Baltimore and Ohio Railroad Company to 
construct, own, and use branches of their railway over such 
thoroughfares of the city of Washington as Pennsylvania 
avenue, does not depend upon the consent of the Interior 
Department or of any of its subordinate officers, and could 
derive no possible additional sanction from such consent. 
That right, if it exist, must spring from the acts of Con- 
gress irrespective of any other will. If those acts confer 
the right, it does not require your approval; if they do not 
confer it, no action of your Department can give it existence. 

It is true that various acts of Congress impose on the 
Commissioner of Public Buildings, certain duties in re- 
gard to the streets, avenues, &c., of the city of Washing- 
ton. Thus the act of May 17, 1848, (9 Stats., 223,) to con- 
tinue, alter, and amend the charter of the city of Wash- 
ington, section 15, provides that the Commissioner of Pub- 
lic Buildings, or other officer having charge and authority 
over the lands and property of the United States lying 
within the city of Washington, shall from time to time 
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cause to be opened and improved such avenues and streets, 
or parts or portions thereof, as the President of the United 
States, upon application of the corporation of the said city 
shall deem necessary for the public convenience and direct 
to be done. And it is made his duty, upon application of 
the mayor, to repair and keep in repair the pavements, 
water-ways, flag foot-ways, &c., opposite or along the pub- 
lic squares, reservations, or other property of the United 
States, and also, on like application, to repair and keep in 
repair such streets and avenues, or parts thereof, as may 
have been or shall be opened and improved by the United 
States. And so, by the 7th section of the act of June 12, 
1858, (11 Stats., 326,) it is made the duty of the Commis- 
sioner of Public Buildings to cause obstructions of every . 
kind to be removed from such streets, avenues, and side- 
walks in the city of Washington as have been or may be 
improved, in whole or in part by the United States, and 
persons desiring to remove paving-stones or displace any 
other work done by the authority of the United States for 
any purpose must obtain a permit from the Commissioner, 
to enforce which provisions he is authorized to bring suit. 
It is also true that the supervisory and appellate powers 
exercised over the Commissioner of Public Buildings by 
the President of the United States were vested in the Sec- 
retary of the Interior, by the 9th section of the act of 
March 3, 1849, to establish the Home Department, &c., 
and it was the duty of the Secretary to sign requisitions 
for the advance or payment of money out of the treasury, 
on estimates or accounts. And by section 15th of the act 
of August 4, 1854, (10 Stats., 573,) the Commissioner of 
Public Buildings is required to make the Secretary of the 
Interior, annually, report of his operations, and of the 
manner of applying appropriations, and all his estimates 
are required to be approved and submitted by the Secre- 
tary of the Interior, and all appropriations for repairs or 
improvements on the public buildings, grounds and streets 
within the District of Columbia, under the charge of the 
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Commissioner are to be expended under the direction of 
the Secretary of the Interior. 

But Iam unable, after careful search, to find, either in 
the general legislation of Congress, or in the acts which 
relate to the Baltimore and Ohio Railroad Company, any 
provision of law which expressly or by implication, gives 
to the Secretary of the Interior or the Commissioner of 
Public Buildings any authority to consent to the laying of 
a railway along the streets or avenues of the city of Wash- 
ington, or which in any way makes such consent a con- 
dition of the exercise of sucha power. The Maryland act 
of December, 1791, (Davis’s Laws of Dist., 64,) concerning 
the territory of Columbia and the city of Washington, by 
which the cession of that portion of the district north of 
the Potomac was solemnly ratified, declares (section 5,) 
that all squares, lots, pieces, and parcels of land within 
the said city (Washington,) which have been or shall be 
appropriated for the use of the United States, and also the 
streets, shall remain and be for the use of the United States. 
Nothing is more certain than this, that the power to regu- 
late, control, and dispose of these streets belongs only to 
Congress, in whom all the legislative power of the United 
States, and especially the power of legislation over the seat 
of Government, is exclusively vested. In so far as Con- 
gress has committed the care and supervision of these 
streets to the corporation of the city of Washington, (Ex. 
gr., act May 15, 1820, 5 Stats., 583,) or to the Commis- 
sioner of Public Buildings and, intermediately, to the Sec- 
retary of the Interior, their respective powers over them 
extend, but no further. Beyond the powers thus given, 
the supervision and control of the streets and avenues re- 
side only in Congress, and he who seeks to obtain special 
or exclusive privileges in the use of them, in contravention 
of those common to all citizens, must obtain them from 
Congress and from no other authority. That even the 
President, acting through his subordinate, the Commis- 
sioner of Public Buildings, had no power over the streets 
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and public grounds of the city, beyond that given by Con- 
gress, has been more than once decided. (1 Op., 615; 2 
Op., 541.) | 

It thus appears that any right which the Baltimore and 
Ohio Railroad Company may claim to lay a railway upon 
Pennsylvania avenue must be derived exclusively from the 
action of Congress, and if such right has existence at all, 
it gains no strength from the approval, as it can suffer no 
injury from the hostility, of the Interior Department. 

The conclusion to which I am forced by these views is 
that the question which you have submitted is one touch- 
ing a matter that does not concern the Department of the 
Interior, and therefore it would be improper for me to give 
an official opinion upon it. If, however, upon reflection 
you do not concur in this conclusion, I will most cheerfully 
reconsider it, in the light of any reasons which you may 
see fit to suggest. 

I am, sir, very respectfully, 
Your obedient servant, 


EDWARD BATES. 
Hon. Cates B. Smrra, 


Secretary of the Interior. 





THE JUDICIARY FUND. 


The Secretary of the Interior has no power to make requisitions on the 
Judiciary Fund for money to be advanced to Marshals of the United 
States, to be used in efforts to detect counterfeiters of the United States 
Treasury notes. 

ATTORNEY GENERAL’S OFFICE, 


April 9, 1862. 

Sir: Your letter of the 24th ultimo presents this ques- 
tion: Has the Secretary of the Interior authority to make 
requisitions upon the appropriations for the expenses of 
the judiciary for money to be advanced to the United 
States marshals, to be used in efforts to detect counter- 
feiters of United States Treasury notes? 

The annual appropriation, commonly called the judicial 


fund, designates the purposes to which it is to be applied, 
15 
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as follows: 1st, expenses of the courts; 2d, of jurors and 
Witnesses, in aid of the fund arising from fines, penalties, 
and forfeitures; 3d, of suits in which the United States is 
concerned; 4th, of prosecutions for offences committed 
against the United States; and, 5th, the safe-keeping of 
prisoners. This classification is not very definite or pre- 
cise, but it points out with, perhaps, as much minuteness 
as the subject will admit, the kind of judicial expenses for 
which it is designed to provide. The language in which 
the appropriation is made, repeated annually with very 
slight variation, almost from the foundation of the Gov- 
ernment, indicates clearly enough that its purpose is to 
maintain a fund out of which may be paid, Ist, the ordi- 
nary expenses of judicial machinery which, unlike the 
salaries of judges, district attorneys, marshals, &c., cannot 
be provided for by specific appropriations, and, 2d, the 
ordinary expenses of judicial proceedings, either civil or 
criminal, wherein the United States is concerned. What 
these expenses, thus classified, are, is well understood by 
the proper accounting departments of the Treasury. In 
those departments the specific direction to be given to the 
judicial fund has been settled by a practice so long estab- 
lished and familiar as to have assumed the form and almost 
the sanction of enacted law. And in the application of 
the fund, under the general authority of the annual statutes, 
I understand it to be a settled rule that no expenses are 
paid from it except such as are specifically authorized by 
law in the administration of justice, as, for example, the 
summoning, pay, and mileage of jurors and the like, or 
such as are specifically authorized in the conduct of civil 
or criminal proceedings in which the United States is con- 
cerned, as the summoning, pay, and mileage of witnesses, 
the fees of district attorneys, marshals, dnd other minis- 
terial officers or the compensation of counsel employed by 
the attorney general in pending suits. 

This rule is subject, however, to occasional exception 
under the operation of the 11th section of the act of 
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August 81, 1852, (10 Stats., 99,) which provides that where 
the ministerial officers of the United States shall incur ex- 
traordinary expense, in executing the laws thereof, the pay- 
ment of which is not specifically provided for, the President 
of the United States is authorized to allow the payment 
thereof under the special taxation of the district or circuit 
court of the district in which the said services have been or 
shall be rendered, to be paid from the appropriation for 
defraying the expenses of the judiciary. Iam of opinion 
that under the provisions of this law the President may 
allow the payment of a reasonable sum out of the judicial 


fund to United States marshals for expenses incurred in ._ 


detecting and bringing to justice persons engaged in - 
counterfeiting treasury notes, where those expenses are 
not compensated by any fees allowed by the act of Feb- 
ruary 26, 1858. A necessity may, and often does, exist 
for the employment of more than usual effort and skill to 
detect criminals, and these can only be obtained at an ex- _ 
pense for which the fee bill affords no adequate remunera- 
tion. In such cases, the ministerial officers may incur the 


required ‘extraordinary expenses,” and the Presidentis | 


authorized to allow the payment thereof out of the judicial 
fund. But it can then be allowed only in the manner pre- 
scribed by the statute, that is, under the special taxation — 
of the district or circuit court of the district in which the 
services have been rendered. And this necessarily pre- 


supposes that the services in which such extraordinary ex-__, 


penses were incurred, shall be performed beforethe expenses 
are taxed by the court. The act of 1852, therefore, does 
not authorize even the President to draw money from the 
judicial fund for the payment of these extraordinary ex- 
penses, in advance of the performance of the services in 
which they are incurred. The work must precede the pay- 
ment. This is in accordance with the act of January 31, 
1828, (3 Stats., 723,) which declares that no advance of 
public money shall be made in any case whatever, except 
for certain specified purposes to disbursing officers, and in 
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the military and naval service, and nothing in the act of 
1852 exempts the judicial fund from the operation of that 
salutary rule of law. Even within the limits of the rule 
first mentioned, the most ordinary and explicitly author- 
ized services in the administration of justice, must be 
rendered and an account for them be properly vouched 
and presented before they are entitled to payment. Ifthe 
terms of the act of 1852 did not plainly imply that the 
special service should be rendered before the extraordinary 
expense is allowed out of the judicial fund, the settled 
principles upon which the financial affairs of the Govern- 
ment are conducted would compel that construction. 

I answer, therefore, in response to your question, that 
although under the act of 1852, the President may allow 
the payment out of the judicial fund of extraordinary ex- 
penses incurred by the United States marshals, in execu- 
ting the laws by detecting and bringing to punishment 
persons engaged in counterfeiting tredsury notes, after such 
expenses have been specially taxed by the court in whose 
district the work has been done, yet, in my opinion, the 
Secretary of the Interior has no authority to make requisi- 
tion upon that fund for money to be advanced to marshals 
to be used in efforts to detect counterfeiters of that kind. 

If, under the restrictions I have suggested, the act of 
1852 fails to provide the means of detecting these crimi- 
nals, it is greatly to be desired that Congress will, by 
specific appropriation, make suitable provision for that pur- 
pose, as was done by the appropriation act of June 28, 
1860, (12 Stats., 102,) which authorized the Secretary of 
the Treasury to expend ten thousand dollars for the detec- 
tion and bringing to trial persons engaged in counterfeit- 
ing the coin of the United States. 

I am, sir, very respectfully 
Your obedient servant, 
EDWARD BATES. 
Hon. Cates B. Samira, 
Secretary of the Interior. 
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KAVANAGH’S CASE. 


1. The tender of the resignation of an officer and its acceptance, when he 
was insane, may be treated as a mere nullity by the authority which 
accepted it. 


2. The insanity may be proved by any evidence which is satisfactory to 
the officer having authority to appoint and remove; and need not be 
established by a finding in a judicial proceeding. 


ATTORNEY GENERAL’S OFFICE, 
April 12, 1862. 

Sir: [learn by your letter of the 2d instant that Ben- 
jamin Kavanagh, an assistant engineer in the navy, re- 
cently tendered his resignation and that it was accepted, 
but that evidence since submitted to the Department tends. 
to show that he was in a state of mental derangement at 
the time, such as to render him irresponsible for his acts. 
I understand your inquiry to be whether, under these cir- 
cumstances, his resignation and the acceptance of it, had 
such validity as to require his Be epom ent in order to 
restore him to the position he held. 

I consider the opinion of Attorney General Cushing, of 
the 8th of May, 1854, to be an accurate statement of the 
law on this subject. He says: “‘ According to the general 
principles of law, the resignation of the officer, he being a 
lunatic at the time, was a mere nullity, which could not 
be made valid by its acceptance; and, therefore, the ac- 
ceptance having been made upon misapprehension of the 
facts, may, in my opinion, be lawfully recalled, as for the 
mere correction of error, without consulting the Senate.” 
(6 Op., 457.) That opinion, which I fully approve, so com- 
pletely answers your question that I need add nothing to 
it. The fact that Mr. Kavanagh was insane at the time his 
resignation was presented and accepted being established, 
he did not lose his office by reason of those acts, and not 
having been removed from it, he must be considered as still 
in possession of it. A reappointment is consequently, in 
my opinion, unnecessary. 

You further request my advice as to the proof of in- 
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sanity which would be necessary, in this case, to render 
the resignation “a mere nullity;’’ whether it must be 
‘due process of law showing the person to be insane,”’ or 
simply such evidence of insanity as may be satisfactory to 
the authority which accepted the resignation. It is im- 
possible to lay down any rule by which the existence of 
insanity is to be determined in such cases as the present. 
But the head of any of the executive departments, acting 
as the minister of the President, in the administration of 
that department, is certainly not bound to await the action 
of the ordinary legal tribunals on the question of the in- 
sanity of a subordinate, before he can determine the rela- 
tions of such subordinate to that department. The power 
of appointment, in such cases, resides in the President, or 
may, as in this instance, be vested by law in the head of 
the department, and the power of removal follows it. The 
exercise of both these powers, within such limits as may 
be established by law, is in the discretion of the President 
or head of the department, as the case may be. And so 
the power to accept or reject a resignation or to determine 
whether such resignation is properly tendered or not is in 
the same discretion. If the Secretary of the Navy, in 
whom resides the power to appoint, and consequently the 
power to remove assistant engineers in the navy, is satis- 
fied by the evidence furnished him, no matter what may 
be the form of that evidence, that Mr. Kavanagh was, at 
the time his resignation was tendered and accepted, so far 
deranged as to be “irresponsible for his acts,” he may 
treat both the tender and the acceptance asa nullity. I 
do not know any rule by which either the form or the 
amount of evidence bearing on the question of insanity is 
to be regulated. 
I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Gipson WELLES, 
Secretary of the Navy. 
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CASE OF ANSON DART. 


1. Where an account has been finally settled and adjusted, the accounting 
officers are not authorized by law to reopen and re-examine it; and 
the rule applies equally to the adjustment of an account under a 
special Act of Congress, which, when it purports to be final, cannot 
be reopened without further special legislation. 

2. An account is adjusted when the proper Auditor and Comptroller have 
stated and certified the amount due on it, and the Head of the De- 
partment, at the request of the proper officer, has drawn a requisition 
for that amount, and it has been paid out of the Treasury to the 
claimant. 


8. Whore the account of a Superintendent of Indian Affairs was finally 
adjusted, under a special Act of Congress, and the amount allowed 
duly paid, and the accounting officers afterwards made an additional 
statement and allowance to the claimant, it was held, that the Secre- 
tary of the Iuterior might lawfully refuse to sign a requisition upon 
the Treasury for such additional allowance. 


ATTORNEY GENERAL’s OFFICE, 
April 25, 1862. 

Siz: I have the honor to acknowledge the receipt of 
your letter of the 12th instant, relative to the claim of 
Anson Dart, late superintendent of Indian affairs, in the 
territory of Oregon. I learn therefrom that in pursuance 
of the act for his relief, approved June 16, 1860, the Second 
Auditor and Second Comptroller of the Treasury, on the 
20th of June, 1860, certified that there was due Mr. Dart, 
under the provisions of the act referred to, and in full exe- 
cution of it, the sum of seven thousand two hundred and 
fifty-nine dollars and sixty-three cents, upon which certifi- 
cate the Secretary of the Interior issued a requisition in 
his favor for that amount and the money was paid to him; 
that on the 23d of October, 1861, the Second Auditor and 
Second Comptroller certified that they had allowed to Mr. 
Dart, under the said act, the sum of one thousand nine 
hundred and eighty-four dollars and eighty cents ‘for 
amount disallowed on settlement of June 20, 1860, now 
admitted,” upon which statement the Secretary of the In- 
terior made a further requisition for that sum and it was 
duly paid; and that on the 3d of the present month the 
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same officers of the Treasury made an additional statement 
and allowance under the said act of eight hundred and 
twenty dollars, for which amount you have been requested 
to issue a requisition in favor of Mr. Dart. Upon these 
facts you request my opinion on the following points: 

Ist. Had the Auditor and Comproller any legal power 
to make any additional allowance to Dart, under the special 
act of Congress referred to, after their statement and 
settlement of the account on the 20th of June, 1860? 

2d. If additional statements and allowances are made 
by them, can the Secretary of the Interior legally refuse 
to sign a requisition upon the Treasury for the amount so 
allowed, if, in his opinion, such allowances are improper; 
or is the signing of requisitions for such allowances a 
mere ministerial duty in regard to which the Secretary has 
no discretion ? 

3d. If the Secretary of the Interior has a legal right to 
consider the legality of the allowance made by the Auditor 
and Comptroller, is the charge for money paid for board 
of a clerk by Mr. Dart, a proper subject of allowance under 
the act of Congress referred to? 

Ist. My predecessors have repeatedly expressed the 
opinion that where an account has been finally settled the 
accounting officers are not authorized by law to reopen 
and re-examine it. And this, not only upon principles of 
public policy, but because Congress, by the 4th section of 
the act of March 8, 1845, (5 Stats., 764,) declared that no 
accounts which have been adjusted by the accounting of- 
ficers of the Treasury shall be reopened without authority 
of law, with the proviso that this section shall not apply 
to cases where special acts have passed or shall pass for 
the relief of individuals.* If, therefore, the accounts of 
Mr. Dart had been settled under the general legal authority 
end in the ordinary manner, by which the Auditor and 
Comptroller pass upon the accounts of officers of the Gov- 


*This Act is repealed by the Act of August 10, 1846, section 10, (See 
Opinion May 19, 1862, infra.)—Ep. 
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ernment, the only question would be whether it had been 
“adjusted” within the meaning of that act by the settle- 
ment of the 20th of June, 1860. 

But before considering this question, we must inquire 
whether the fact that the accounting officers are authorized 
and directed to settle with Mr. Dart by a special act of 
Congress for his relief, exempts his accounts from the 
operation of the rule declared in the act of 1845, that ad- 
justed accounts shall not be reopened without authority 
of law. In my opinion the intention of the proviso to the 
4th section of the act of 1845 was, that where Congress, 
by special act, authorized accounting officers to settle the 
accounts of the person for whose relief it was passed, no. 
adjustment of his accounts made prior to its passage should 
bar a full and just examination and settlement of them 
under the authority of the special act. But where a settle- 
ment of accounts has been made by the accounting officers, 
under the authority of such a special act of Congress, and 
of course after its passage, and that settlement purports to 
be final, I do not understand the proviso to exempt such 
settlement from the operation of the general rule declared 
in the section, that no adjusted account shall be reopened. 
In other words, an adjustment of accounts made under a 
special act of Congress may reopen all former settlements, 
but such adjustment, if it purport to be final, cannot itself 
be reopened without further special legislation. 

If, then, the accounts of Mr. Dart had been settled be- 
fore the passage of the act of June 16, 1860, for his relief, 
the effect of that act, under the proviso to the 4th section 
of the act of 1845, would have been to entitle him toa 
reopening and re-examination of such former settlements. 
But after his accounts have been examined and settled 
pursuant to the act for his relief, such settlement, cannot, 
in my opinion, be reopened for the allowance of additional 
credits without another special act of Congress, provided 
that settlement purport to be final. The reason of the rule, 
declared in the act of 1845, which protects settled accounts 
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from subsequent disturbance, applies even more strongly 
to accounts settled by special statutory authority than ac- 
counts settled under the ordinary system of the account- 
ing departments. For, the usual direction of such special 
statutes, followed in the present instance, 1s, that the ac- 
counts shall be “settled upon principles of equity and 
justice,” thereby investing the accounting officers in the 
premises with a discretion larger than that conferred by 
the technical rules of law and not unlike that discretion 
which juries have always been allowed to exercise in 
actions sounding in damages, even when they arise ex con- 
tractu. If it be wise policy to withdraw from the reach of 
the accounting bureaus accounts that have passed through 
the ordinary and technical routine of settlement, surely 
that policy must, with greater force commend the same 
rule to accounts settled by special authority and upon ex- 
ceptional and vaguely defined principles. The accounts 
of Mr. Dart being, then, subject to the operation of. the 
general rule prescribed by the 4th section of the act of 
March 8, 1845, we are next led to the inquiry whether 
those accounts were “ adjusted by the accounting officers”’ 
in pursuance of the act of June 16, 1860, prior to the 
allowance of the sum for which you are now asked to 
issue a requisition. 

When is an account “ adjusted,” within the meaning ° 
of the act of 1845? Without assuming to lay down any 
rule of unvarying application, I think it may be safely said 
that an account is adjusted when the proper auditor and 
comptroller have stated and certified the amount due on it 
and the head of the department, at the request of the 
proper officer, has drawn a requisition for that amount, 
and it has been duly paid out of the Treasury to the claim- 
ant. And especially is this so, if the account be settled 
under the authority of a special act of Congress, and the 
allowance made thereon be stated by the accounting offi- 
cers, “to be in full execution of the said act.” There 
must be an end of the settlement somewhere, and if it be 
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_ not reached when the supposed balance is certified and 
paid, it will be hard to find. If the account may be in- 
creased by allowing new credits after it has passed the 
point of payment, it may also be opened for reduction by 
new charges. In this last case the Government would find 
scant protection, if, before the re-examination the account- 
ing officers had certified the supposed balance and it had 
been drawn from the Treasury. I, therefore, assume it to 
be a safe rule, that when an account purporting to be com- 
plete has reached the stage of payment it ought to be con- 
sidered as finally adjusted. 

If, however, the account exhibits on its face the avidénds 
of incompleteness, as where it shows items suspended for 
further examination or the like, it may be proper to certify 
for payment the amount actually allowed, leaving such sus- 
pended items for future action. 

The rule above stated, applies, of course, only to that 
class of accounts which are capable of jinal settlement, 
such as accounts of isolated transactions, or of officers who 
have retired from the public service, and not to accounts 
current, or those which necessarily require periodical rests 
or adjustments. | 

Mr. Dart had retired from office before Congress directed 
the accounting officers to settle with him, and the setéle- 
ment, therefore, related, not to current, but to past trans- 
actions, and was necessarily final in its character. The 
Commissioner of Indian Affairs, in his communication to 
the Secretary of the Interior, of the 23d June, 1860, re- 
questing that officer to remit the sum of seven thousand 
two hundred and fifty-nine dollars and sixty-three cents to 
Anson Dart, states that it is “the allowance by the Second 
Auditor and admitted by the Second Comptroller of the 
Treasury, as the full amount due to said Dart on his stated 
account, under the provisions of the act for his relief, ap- 
proved June 16, 1860, and which is stated by them to bein 
full of said act.” That statement, as appears by the certifi- 
cate of the Second Comptroller, was admitted on the 20th 


¢ 
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of June, 1860, and, as I learn from your letter, a requisi- 
tion for the amount was duly made by the Secretary of the 
Interior, and the money paid to Mr. Dart. It does not 
appear that the credit stated by the Auditor on the Ist 
and admitted and certified by the Comptroller on the 3d 
of April, 1862, of eight hundred and twenty dollars, for 
which. you are now asked to issue a requisition, had been 
presented for their consideration at the first settlement, or 
if presented, that it was suspended for future action. It 
is possible that it may be allowed without the necessity of 
reopening the other portions of the account which were 
passed on at the first settlement, but so long as an account 
is open for the allowance of additional, even though inde- 
pendent credits, it:can in no just sense be called ‘“ad- 
justed.” If such independent credits may, from time to 
time, be allowed at the discretion of the accounting officer 
after an account, purporting to be final, has left their hand, 
it can never be said to be finally settled. The most liberal 
application of the principles of equity and justice in the 
settlement of the account cannot authorize these officers to 
prolong the settlement indefinitely or to reassume the con- 
trol of it after it has left their hands. However just Mr. 
Dart’s claim may be to have the new credit allowed, if he 
failed to present it to the accounting officers when his ac- 
counts were properly before them, it has no equity which 
can restore their exhausted power. The 4th section of the 
act of 1845 forbids it. My answer, therefore, to your first 
question is, that, in my opinion, the Auditor and Comp- 
troller had no legal power to make any additional allow- 
ances to Mr. Dart, under the special act of Congress of the 
16th June, 1860, after their statement and settlement of 
the account on the 20th June, 1860. 

2d. Your second question concerns the power of the 
Secretary of the Interior to refuse to sign requisitions upon 
the Treasury for the amount of allowance by the account- 
ing officers, which, in his opinion, are improperly made. 

The important question of the authority of the heads 
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of departments to interfere with the action of the account- 
ing officers upon accounts arising within their respective 
departments, has been so frequently and thoroughly con- 
sidered by my predecessors that, so far as this office is con- 
cerned, J may well regard it as settled. In an elaborate 
opinion furnished to the President, Attorney General Crit- 
tenden, (5 Op., 686,) announced his conclusion as follows: 
“Upon the authority of the opinions of my predecessors 
in office, and upon principle and practice, the rightful 
authority of the head of the department to interfere ‘a 
priori or posteriori,’ is well established as binding on the ~ 
Auditor and Comptroller.” And he cites, in support of 
that conclusion, the opinions of Attorney General Wirt, 
(1 Op., 678,) Attorney General Berrien, (2 Op., 303,) At- 
torney General Taney, (2 Op., 463, 786,) Attorney Gen- 
eral Butler, (2 Op., 625, 652,) and Attorney General John- 
son, (5 Op., 87.) To these may be added the opinions of . 
Attorney General Cushing in Whitman’s case, (7 Op , 724,) 
and in Benham’s case, (8 Op., 297,) where he says: And, 
although doubts were at one time raised upon the point, 
yet the law is now settled, according to the ruling of one 
of my predecessors, (Mr. Crittenden,) that, in all such cases, 
the auditing and comptrolling are subject to the superior 
supervision of some appropriate head of a department and 
of the President.” And these authorities fully cover cases 
referred by special acts of Congress to one or more of the 
accounting officers, as well as cases arising in the ordinary 
routine of the accounting bureaus. 

The Secretary of the Interior under the 5th section of 
the act of March 8, 1849, (9 Stats., 395,) being the officer 
empowered to sign requisitions for the advance or payment 
of money on estimates or accounts in the Indian Bureau, 
is the head of the department who exercises this super- 
vision over the Second Auditor and Second Comptroller 
in cases like the present. 

I therefore answer that if, in your opinion, the allow- 
ance made by those officers to Mr. Dart is improper, you 
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may lawfully refuse to sign a requisition on the Treasury 
for the amount thereof. 

38d. My answer to your third question is probably ren- 
dered unnecessary by the foregoing views. But, as I have 
not been furnished with a statement of the circumstances 
upon which the claim for the board of a clerk is made, and 
as, moreover, it seems to me to require a decision of facts 
as well as of law, I beg that you will excuse the expression 
of my opinion on the point. If, however, you still wish 
my opinion upon it, and will furnish me with a statement 
of the facts out of which the claim arises, I will be pleased 
to give it my prompt attention. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Cares B. Smita, 
Secretary of the Interior. 





CLAIM OF FISHER’S REPRESENTATIVES. 


Where an Act of Congress required the Second Auditor to adjust a claim 
and directed its payment out of the Treasury, and subsequent Acts 
authorized further examination and readjustment of the claim, but con- 
tained no authority for the payment of the further amount found due 
on such readjustment; it was held, that the direction for payment in 
the first Act applied only to the amount ascertained to be due on the 
first adjustment, and that the officers of the Treasury had no power to 
pay the additional amount, so found due, without specific legislative 
authority for that purpose. 


ATTORNEY GENERAL’S OFFICE, 
April 29, 1862. 


Sir: I have the honor to acknowledge the receipt of 
your note of the 19th instant, covering an enclosure of 
papers relating to the claim of the representatives of 
George Fisher, deceased, and requesting my opinion, 
whether the accounting officers should pay that claim, not- 
withstanding the resolution of Congress, approved March 
2, 1861. 


bo 
Co 
co 


TO THE PRESIDENT. 
Claim of Fisher’s Representatives. 


On the 12th of April, 1848, an act was passed by Con- 
gress, (9 Stats., 712,) the 1st section of which provides: . 
‘That the Second Auditor of the Treasury of the United 
States be, and he is hereby, authorized and required to ex- 
amine and adjust the claims of the legal representatives 
of George Fisher, deceased, on principles of equity and 
justice, and having due regard to the proofs for the value 
of property taken and destroyed by the troops of the United 
States engaged in suppressing Indian hostilities in the 
year 1813; and that the said legal representatives be paid 
for the same out of any money in the Treasury not other- 
wise appropriated.” 

Under this act, the Second Auditor made an examina- 
tion and adjustment of the claim, and, on the 22d of April, 
1848, reported in favor of the claimants the sum of eight 
thousand eight hundred and seventy-three dollars. In De- 
cember of the same year, the account was readjusted by 
the Auditor, and the whole amount allowed by him was 
duly paid. The money paid out of the Treasury on these 
‘adjustments ’’ amounted to seventeen thousand five hun- 
dred and seventy dollars and ninety-four cents. In the 
year 1849 the account was again reconsidered and the 
further sum of ten thousand and four dollars and eighty- 
nine cents was allowed and paid. 

By the act of December 22, 1854, (10 Stats., 835,) Con- 
gress made it the duty of the Second Auditor, “ whder the 
provisions of the act for the relief of the legal represen- 
tatives of George Fisher, deceased, approved April 12, 
1848, to re-examine the said case,” and to allow the claim- 
ants the benefit of certain testimony, “the adjustment to 
be made in strict accordance with the act herein above re- 
ferred to, and to which this act is barely supplemental.” 

The directions of this act not having been obeyed by 
the Second Auditor, Congress, by joint resolution, ap- 
proved June 3, 1858, (Stats., Ist Sess. 85th Cong., 109,) 
enacted that the duties imposed or required to be per- 

formed by the act of December 22, 1854, including the 
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act to which it is supplementary, be transferred to the Sec- 
retary of War, who was directed to proceed de novo to exe- 
cute the same in their plain and obvious meaning, provided 
that from any amount which might be found just and 
equitably due, there should be deducted all sums which 
might theretofore have been allowed and paid by the United 
States. 

Under this resolution, the Secretary of War, on the 2d 
October, 1858, made a report and directed the Third Audi- 
tor to settle the claim on the basis therein indicated. As 
the result of these proceedings, the claimants drew from 
the Treasury on the 12th October, 1858, the sum of twenty- 
two thousand eight hundred and eighty-one dollars and 
twenty-eight cents, and on the 6th November, 1858, the 
sum of sixteen thousand three hundred and forty-six dol- 
lars and twenty-two cents, making in all paid on this claim 
sixty-six thousand eight hundred and three dollars and 
thirty-three cents. 

By resolution of June 1, 1860, (Stats., Ist Sess. 36th 
Cong., 41,) Congress authorized and required the Secre- 
_ tary of War to revise his execution of the act of December, 
1854, required of him by the joint resolution of June 3, 
1858, and directed him to consider and give effect to all 
the testimony filed in the case, including certain deposi- 
tions formerly rejected by the Second Auditor, “and to 
restate and settle the account heretofore stated and settled 
by him, under said resolution, and to make such correc- 
tions in his said former statement and settlement, and such 
further allowances, if any, on account of said claim be- 
yond what has heretofore been allowed and paid, as, in his 
opinion, justice to the claimant shall require.” 

Under this resolution, John B. Floyd, the Secretary of 
War, on the 23d of November, 1860, revised his former 
action on the claim, and reported that in addition to the 
sums before paid there was yet due the claimants the sum 
of sixty-six thousand five hundred and nineteen dollars 
and eighty-five cents, ‘payable out of any money in the 
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Treasury not otherwise appropriated, under the act of 
April 12, 1848, and its several supplements,” and he di- 
rected its payment accordingly, to the administrator of the 
estate of George Fisher, deceased, or to his attorney in 
fact. 

On the 2d of March, 1861, Congress, by joint resolution, 
enacted, ‘“‘ That a resolution entitled ‘A resolution, rela- 
ting to the claim of George Fisher, late of Florida, de- 
ceased,’ passed at the first session of this Congress, and 
approved June 1, 1860, be and the same is hereby re- 
scinded, and the same and all proceedings under it are 
hereby made null and void.” 

It is contended that the additional sum of money awarded 
on the claim by Secretary Floyd should be paid out of the 
Treasury, notwithstanding this resolution of Congress, and 
it is assumed that if the resolution is invalid, there is no 
other obstacle in the way of payment. 

But I am clearly of opinion that even if the resolution 
of the 2d March, 1861, had never been passed, the officers 
of the Treasury would not be warranted in paying these 
claimants the amount awarded by Secretary Floyd, or any 
‘other sum of money on this claim, without a specific ap- 
propriation by Congress for that purpose. 

It is the familiar text of the Constitution that no money 
shall be drawn from the Treasury, but in consequence of 
appropriations made by law, and he who presents, for pay- 
ment, a demand against the Government, must be prepared 
to sustain it by appropriate legislative authority. And it 
is a well-settled rule in the administration of the financial 
department of the Government that the legislative authority 
must direct the payment in language so clear and explicit 
as to admit of no fair construction inconsistent with such 
payment. If there be a rational doubt that Congress 
meant to direct the payment of a claim, it is far better that 
such claim should await further and more explicit legisla- 
tive action than that money should be drawn from the 


Treasury without authority of law. As was said by one of 
16 
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my predecessors: “If Congress has all the money of the 
United States under its control, it also has the whole Eng- 
lish language to give it away with; and it is so easy to 
use definite terms in a law like this, that when they are 
not used we will presume them not to be meant. All 
legislative grants, whether of money or of privileges, are 
and ought to be construed strictly against the grantee.” 
(9 Ops., 59.) 

After careful examination, I am unable to find any war- 
rant in any of the acts of Congress, which I have cited, 
for the payment of the money now claimed by the repre- 
sentatives of George Fisher, deceased. 

It is true that the act of April 12, 1848, after providing 
for the examination and adjustment of the claims of the 
legal representatives of George Fisher, deceased, makes 
an appropriation for the payment thereof. But this appro- 
priation is obviously made for the payment of the amount 
which the Second Auditor, on that examination and ad- 
justment, should find due. Under that act the Second 
Auditor reported a sum of money due the claimants which, 
upon reconsideration, he largely increased and the amount 
thereof was duly paid out of the Treasury. Upon a further 
reconsideration, in the year 1849, a large additional sum 
was allowed as interest, and paid. How far this subsequent 
reconsideration and payment, without further legislative 
authority, was irregular within the purview of the 4th sec- 
tion of the act of March 8, 1845, (5 Stats., 764,) it is need- 
less now to inquire. But this may be affirmed with certainty, 
that Congress, by the appropriation clause of the act of 
April 12, 1848, intended only to direct payment of the 
amount which should be found due on the examination 
and adjustment which they then authorized. I cannot be- 
lieve that the legislative purpose, as expressed in that act, 
was to direct the payment of any indefinite amounts which, 
upon repeated and prolonged re-examinations, should be — 
reported due by any officer of the Government into whose 
hands the account might fall, under the authority of sub- 
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sequent legislation, "When Congress, giving to a claim on 
the Treasury the sanction of special legislation, and thus 
taking it away from the ordinary methods and safeguards 
of the accounting bureaus, directs that a single officer shall 
examine and adjust such claim and authorizes its payment, 
they mean that the amount found due on ¢hat adjustment, 
and by that officer shall be paid, and no other, and when 
he has exhausted his special authority and his work has 
been consummated by payment, all power, either of further 
allowance or of a further payment, under that act, is as 
completely at an end as if the act were repealed. 

It follows, then, that unless authority to pay the amount 
now claimed upon the report of Mr. Floyd, can be found 
in the legislation subsequent to the act of 1848, it does not 
exist. The act of December 22, 1854, requires the Second 
Auditor to re-examine the case and directs that the adjust- 
ment be made in strict accordance with the original act, 
but it neither revives the appropriating clause of that act, 
nor directs payment on the new adjustment. And so the 
resolutions of June 8, 1858, and June 1, 1860, transfer to 
the Secretary of War the duties before imposed on the 
Second Auditor, and directs the manner in which he shall 
perform them and in which he shall revise his own work, 
But the most careful scrutiny cannot extract from either 
of these resolutions a shadow of authority to draw money 
out of the Treasury in payment of any amount found due 
the claimants, or a re-enactment of the kindred clause in 
the original act. It may be said that the authority to pay 
may be inferred from the authority to restate and readjust, 
but the inference is at best a remote one, and money is not 
to be drawn from the Treasury upon uncertain inference, 
but upon clear and explicit direction. The direction to 
adjust an account is far from being a direction to pay it; 
and when Congress, by a special act, authorizes an account- | 
ing officer to examine a claim, payment does not, as of 
course, follow the examination. If it did, the sagacious 
managers of doubtful claims would soon learn that there 
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were ways of reaching the Treasury not impeded by the 
control of Congress over it, and that it could be more 
easily and securely attacked by artfully worded references 
to some selected officer, than by straightforward and ex- 
plicit appropriations. That payment often does follow the 
adjustment authorized by Congress without further legis- 
lation is unquestionable, but it is, or ought to be, only 
where Congress in plain terms or by undoubted implica- 
tion has directed it. Ifsuch direction be wanting, as in 
the present case, payment should be refused until it is ex- 
plicitly authorized by Congress. 

_ IT am well aware that the reasons by which I support my 
Opinion, that even irrespective of the resolution of March 
2, 1861, the officers of the Treasury would not be war- 
ranted in paying this claim, apply with equal force against 
the liberal payments made in 1858, under the supervision 
of Mr. Floyd, but the occurrence of one irregularity is no 
justification for another, and if past errors cannot be cor- 
rected they may be avoided. 

It is, therefore, my opinion that the payment of this claim 
ought not to be allowed until Congress, by explicit appro- 
priation, directs it. 

Under this view it becomes unnecessary to consider the 
question of the effect of the rescinding resolution of March 
2, 1861, although I have no hesitation in saying that, in 
my Opinion, no good reasons exist why the officers of the 
Treasury should treat that resolution as invalid. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
The PRESIDENT. 
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CONTRACTS OF DAKIN AND OTHERS. 


The second contract between the United States and Dakin, Moody, and 
others relative to the construction of a Dry-Dock in the Bay of San 
Francisco, does not release the contractors from the covenant contained 
in the first contract to complete the work and deliver it within two years 
from its date. 


ATTORNEY GENERAL’s OFFICE, 
May 5, 1862. 

Sir: I have the honor to acknowledge the receipt of 
your letter of the 12th ultimo, relative to the contract of 
the Secretary of the Navy with 8. O. Dakin, R. Moody, 
and others, for the construction of a dry-dock at some 
point in the Bay of San Francisco, California. You re- 
quest my opinion whether, in view of the facts as they 
appear from the contracts and the reports from the Depart- 
ment, the second contract may be understood as waiving 
the stipulation of time contained in the first contract, 
leaving the work to be completed with reasonable despatch, 
as in cases where no time is stipulated. 

By the contract of the 19th of May, 1851, Messrs. Dakin, 
Moody, and others, agree to furnish the materials and con- 
struct a floating sectional-dock of ten sections, with the 
machinery, fixtures, and apparatus necessary for working 
it, of a power and capacity therein specified, to be delivered 
to the United States, put together, complete, and in every 
respect ready for use in raising vessels, at such point in 
the Bay of San Francisco as the Government of the United 
States should thereafter, and before the dock should be 
ready to set up, designate. The clause of the contract to 
which your question refers is in these words: “And itis - 
further agreed that the work shall be commenced forth- 
with, and progress in its several stages and periods of con- 
struction, in proportion to the time herein stipulated for 
the completion thereof, and shall be completed in all respects, 
within two years from and after the date of this contract.” 

The second contract between the same parties, executed 
on the 4th of August, 1852, after referring to the various 
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acts of Congress on the subject, and to the former con- 
tract, recites that the United States had not yet established 
@ navy-yard nor provided any accommodation for the re- 
ception and working of said dock, in the waters aforesaid, 
under the authority of these laws, and proceeds as follows: 
‘That the United States, by the Secretary of the Navy, 
hereby agrees with Samuel O. Dakin, Rutherford Moody, 
John 8. Gilbert, and Zeno Secor, that so soon as the said 
dock shall be in all things completed and delivered accord- 
ing to the terms of their contract in that behalf, the said 
dock with all its appendages, shall be committed to the 
charge of the said contractors to be used by them for the 
docking and repairing merchant vessels on the terms and 
stipulations following, to wit: the party of the first part, 
contractors for the construction of the dock aforesaid, &c., 
do covenant and agree with the party of the second part, 
to procure and provide, at their own cost and expense, and 
by their own selection, at or near San Francisco, a safe 
and suitable site for the erection of said dock, without 
charge to the United States of any sort, &c. And to con- 
struct or procure safe and suitable piers and accommoda- 
tions for the proper and safe-keeping and working said 
dock,” &c. After other stipulations, the United States 
. agrees, that on the completion and reception of the dock 
and appurtenances “according to the contract and speci- 
fications thereof”’ it will surrender to the contractors the 
entire control of said dock and appurtenances (unless it 
become necessary to deprive them of such control for 
docking vessels of the United States) for their use and 
benefit for the term of three years from the date of the 
reception of said dock by the United States, &c. 

I see nothing in the terms of the second contract which 
can be construed into a release of the covenant assumed 
in the first contract by the builders of the dock to com- 
plete the work “in all respects within two years from the 
date of the contract.”” On the contrary, the second con- 
tract expressly recognizes all the obligations imposed on 
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them by the first one in the words, ‘so soon as the said 
dock shall be in all things completed and delivered accord- 
ing to the terms of their contract in that behalf.” And 
the Government agrees on its part to surrender the entire 
control to the builders, “on the completion and reception 
of the dock and appurtenances, according to the contract 
and specifications thereof.” Prominent among these stipu- 
lutions was the one in question. When the second con- 
tract was made the builders had yet more than nine months 
of the time originally fixed for completing and delivering 
the dock. If the superadded obligations of the second 
contract were such as to prevent the completion and de- 
livery under the original contract, within that time, it is 
hard to believe that the builders would have forgotten to 
insert a stipulation for further time. That they did ‘not 
insert such a stipulation is strong evidence that the under- 
standing of the parties to the second contract is correctly 
expressed by its words, and that the work was to be com- 
pleted and delivery made within the two years fixed. 

The Secretary of the Navy, Mr. Graham, in a letter to 
the Chairman of the Senate Naval Committee, written on 
the 11th of May, 1852, more than a year before the time 
fixed for the completion of the contract and nearly three 
months before the second contract was made, states that 
nearly the whole of the materials for the dock, in a state 
of preparation to be set up, and launched, had been shipped 
from New York for San Francisco, and that the contrac- 
tors were of opinion that it might be in readiness for use 
in the course of six months from that time, the contract 
requiring its completion and delivery on or before the Ist 
of May, 1853. From this it appears that when the second 
contract was made, in August, 1852, there was no intrinsic 
impossibility of completing the work within nine months 
which had yet to elapse. And the contractors having by 
the second contract relieved the United States from the 
obligation assumed in the original contract, to designate a 
site for the dock, the failure of the United States to com- 
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ply with that obligation no longer stood in the way of 
completing the work. The attendant facts, therefore, fur- 
nish no reason to believe that either party to the second 
contract considered or intended the original stipulation as 
to the time of completion and delivery to be waived. In 
short, nothing in the language of the contract or in the 
surrounding circumstances, sustains the opinion that the 
stipulation in question was designed to be excepted from 
the general obligation assumed by the builders to complete 
the work in all things and deliver it according to the terms 
of their contract. 
I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. GmpEon WELLES, 
Secretary of the Navy. 


THE PENITENTIARY OF THE DISTRICT OF COLUMBIA. 


Courts-Martial in cases within their lawful jurisdiction may condemn per- 
sons to imprisonment at hard labor in the Penitentiary of the District 
of Columbia, in punishment of crime. 


ATTORNEY GENERAL’S OFFICE, 
May 8, 1862. 

Sir: That courts-martial in cases within their lawful 
jurisdiction may condemn persons to imprisonment at 
hard labor in the penitentiary of the District of Columbia, 
in punishment of crime, is too well-settled to be now open 
to question. And the power of such courts to impose 
that punishment, is derived not from the decision of the 
Supreme Court, referred to in your letter of the 2d instant, 
but from the act of Congress which declares the purposes 
to which the penitentiary of the District shall be devoted, 
and the acts which confer the jurisdiction and define the 
powers of courts-martial. 
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The ist section of the act of March 8, 1829, (4 Stats., 
865,) enacts that the penitentiary of the District of Columbia 
‘‘shall be exclusively appropriated to the confining such 
persons as may be convicted of offences which now are, or 
may hereafter be, punishable with imprisonment and labor, 
under the laws of the United States or of the District of 
Columbia.” The right of Congress to declare it the re- 
ceptacle of persons convicted under the laws of the United 
States, will hardly be questioned, in view of the fact that 
this penitentiary was built and is supported with the 
money of the United States, and is as much under the 
control and direction of the national Government as is 
the Capitol or the Treasury building. 

Nothing in the language of the act of 1829 justifies the 
inference that Congress meant to prohibit the confinement 
of offenders convicted and sentenced by courts-martial, in 
the penitentiary of the District. True, it is restricted to 
the confinement of those who may be convicted of offences 
punishable with imprisonment at hard labor under the 
laws named. But courts-martial have power, in many 
cases, under the laws of the United States, to inflict this 
punishment. In illustration of which I refer you to Dynes 
vs. Hoover, (20 How., 65,) Crowell’s case, (9 Ops., 80,) 
and an opinion of my own in Toombs’ case, furnished to 
the Secretary of the Navy on the 8th of November last. 
As I had occasion in that opinion to examine the question 
of the power of a court-martial to sentence a marine in 
the service of the United States to imprisonment at hard 
labor for a term of years in the penitentiary of the District 
of Columbia, I take the liberty to enclose you a copy of it 
herewith. 

Although in these cases the main question was of the 
power of courts-martial to punish by imprisonment at hard 
labor in the penitentiary at all, yet the incidental question 
of the legality of such punishment by imprisonment in the 
pententiary of the District of Columbia, was also involved. 
For, the legality of that form of punishment under the 
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laws of the United States being established, the right to 
use the penitentiary of the District, under the terms of the 
act of 1829, designating the class of persons who might 
be confined therein necessarily followed. And in point of 
fact, in all the cases I have cited the persons under sentence 
were confined in that penitentiary. 

It is not necessary in all cases that the sentence of the 
court-martial imposing the punishment in question should 
be approved by the President. The Articles of War pre- 
scribe certain cases, even where the punishment of death 
is not pronounced, where the sentence must receive the 
President’s approval before it can be executed, but except 
in these cases, 1am aware of no rule which requires the 
special intervention of the President to authorize the ad- 
mission into the penitentiary of the District, of a prisoner 
lawfully convicted and sentenced thereto by a court-martial, 
with the approval of the proper authority under the Articles 
of War. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Cartes B. Sirsa, 
Secretary of the Interior. 


SALARY OF MARSHAL OF CONSULAR COURT AT 
SHANGHAI. 


The salary of a person appointed Marshal of the United States Consular 
Oourt at Shanghai begins to run from the time he enters upon such 
duties as are preliminary to his departure for the field of his service, 
after taking the oath of office and giving the bond prescribed by law. 


ATTORNEY GENERAL’S OFFICE, 
May 12, 1862. 
Srr: I have the honor to acknowledge the receipt of 
your letter of the 8th instant, submitting for my consid- 
eration the question whether the salary of Mr. Jonas A. 
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Hughston, recently appointed and confirmed marshal of 
the United States consular court at Shanghai, commences 
with the date of his appointment, or with the date of his 
entry on duty in China; and if, in the former case, he is 
entitled to draw pay until he has entered on the duties of 
his office, or at least taken his official oath. 

In the absence of any statutory provision fixing the time 
when the salaries of public officers begin, the general rule, 
accepted and enforced in the accounting bureaus, has been 
that such officers are entitled to pay from the time when 
they have actually entered upon duty. This rule has 
usually been applied to heads of bureaus, marshals, dis- 
trict attorneys, land officers, and others. (Attorney General 
Cushing, 7 Op., 307.) ‘It has also,” says Mr. Cushing, 
‘been the established rule of the Government to pay 
foreign ministers, not from the date of their appointment, 
but from the time when they begin to devote themselves 
to the public service, that time being fixed by acts per- 
formed, as by leaving home to come to the seat of Govern- 
ment for instructions, or by understanding between them 
and the Secretary of State.” The time when the pay of 
foreign ministers, consuls, &c., begins is now, however, 
regulated by the 8th section of the act of August 18, 1856. 
But as to a public officer whose duties are to be performed 
in foreign countries and who 1s not of the class embraced 
within that act, I know no better rule than that referred 
to by Mr. Cushing, which fixes the commencement of his 
salary at the fime when he begins to devote himself to the 
public service. This time is, I presume, usually when he 
takes his oath of office and gives the bond for faithful per- 
formance of duty required by law. Then, and not before, 
he may be said to be in office, and certainly before these 
essential formalities are complied with his salary does not 
begin. Whether it begins when they are completed, will 
depend on the question whether from that time he devotes 
himself to the public service. In legal presumption he 
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does, but that presumption is not conclusive, and if the 
fact be otherwise, the accounting officers, if it appear that 
the time when he qualifies is not the time when his official 
service begins, should accept the latter, as the date from 
which his salary runs. 

And, except where it is so directed by statute, I do not 
think that the salary of a public officer, whose duties re- 
quire him to leave the country, should be withheld until 
he reaches the field of his service. Every person appointed 
to an office of that kind has preliminary duties to perform 
before he leaves the country, and, after he has taken the 
official obligations in the manner prescribed by law, as by 
making oath and giving bond, the time and labor devoted 
to those preliminary duties, as well as the time occupied 
in reaching his official post, are just as much spent in the 
public service as though he were already at that post 
exercising its more immediate functions. 

In my opinion Mr. Hughston is entitled to pay from the 
time when, having taken the oath of office and given the 
bond required by the 25th section of the act of July 2, 
1860, he actually entered upon such duties as were pre- 
liminary to his departure for his field of service. If any 
time intervened between the performance of those legal 
requisites and the date of his entry on such preliminary 
duties, the latter is the period from which his pay should 
begin to run. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Wm. H. Sewarp, 
Secretary of State. 
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LANDS OF THE WEA INDIANS IN KANSAS. 


The Secretary of the Interior has no power, under the Act of March 8, 
1859, to confirm any sale of lands allowed to the Wea Indians in Kansas, 
by the Treaty of May 30, 1854, made before the passage of the Act 
of 1859. 


ATTORNEY GENERAL’S OFFICE, 
| May 18, 1862. 


Srrz: I learn, from your letter of the 8th instant, that 
between the time of the making of the treaty with certain 
Indian tribes of May 30, 1854, (10 Stats., 1082,) and the 
passage of the act of March 8, 1859, section 11, (11 Stats., 
430,) many of the settlers purchased lands of the Wea 
Indians which had been allotted to them by that treaty; 
that after the passage of the act of March 3, 1859, the 
Secretary of the Interior prescribed rules to be observed 
in issuing patents, and in the alienation of the lands by 
the reservees, and that, under the rules, the patents contain 
@ provision that the land shall not be sold without the con- 
sent of the Secretary of the Interior. You also inform me 
that some of the settlers who had purchased as above stated, 
claiming that their transactions were fair in every respect, 
which they purpose to prove to your satisfaction, ask that 
a rule shall be adopted by which they may proceed to make 
that proof, obtain a further deed, if thought necessary, and 
have the transaction approved. You request my opinion 
as to your power to confirm sales made to settlers before 
the passage of the act of March 8, 1859. 

The treaty, article 3, authorizes the issue of patents for 
the lands selected by or for individuals or families, but 
such patents are to be issued not to purchasers from the 
reservees, but to the reservees themselves, for they are to 
issue “subject to such restrictions respecting leases and 
alienations as the President or Congress of the United States 
may prescribe.” Nowhere in the treaty can I find any 
provision to authorize, under the sanction and supervision 
of the United States Government, the sale, by the Indians, 
of the lands allotted to them. Indeed such a provision 
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would be in contravention of the benevolent purpose of the 
treaty to advance the interests of the Indians by securing 
to them a settled home and encouraging them in the ways 
of sobriety and industry. Unless, therefore, the power to 
confirm sales made to settlers before the passage of the act 
of March 3, 1859, be given to the Secretary of the Interior 
by the 11th section of that act, I do not think it exists. 

But the 11th section of that act only provides that in 
cases where, by the terms of any Indian treaty in Kansas 
Territory, said Indians are entitled to separate. selections 
of land, and to a patent therefor, under guards, restrictions 
and conditions, for their benefit, the Secretary of the Interior 
is authorized to cause patents therefor to issue to such 
Indian or Indians and their heirs, upon such condition and 
limitation, and under such gfards or restrictions as may 
be prescribed by said Secretary. This provision, in my 
opinion, confers no power on the Secretary of the Interior 
to confirm any sale made by an Indian to a settler before 
its passage, or to issue to such settler a patent therefor. 
Its object is quite different. By the treaty the reserved 
lands are guaranteed to the Indians, and it makes no pro- 
vision for their sale to anybody. The act of 1859 is in aid 
of the treaty stipulations, and instead of ratifying former 
alienations of these lands, its whole scope is to discourage 
any alienations and to preserve them to the Indians and 
their families. And so it has been understood and admin- 
istered by the Department of the Interior, as I learn from 
your reference to the clause in the patent prohibiting sale 
of the land without the consent of the Secretary. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Cates B. Suir, 
Secretary of the Interior. 
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OASE OF ANSON DART. 


1. The 4th section of the Act of March 3, 1845, is repealed by the 5th 
section of the Act of August 10, 1846. | 

2. Irrespective of the 4th section of the Act of March 3, 1845, the doctrine 
has been repeatedly and distinctly asserted by the Attorneys General, 
and has received judicial sanction, that a settlement of an account 
by the accounting officers, in pursuance of special statutory authority, 
which purports to be final, and which, having passed from their 
hands, has been consummated by payment, cannot afterwards be 
opened and readjusted by them. 

8. The previous opinion, in case of Anson Dart, reaffirmed. 


ATTORNEY GENERAL’S OFFICE, 
May 19, 1862. 

Sir: In my communication of the 25th ultimo, in re- 
sponse to the first question submitted by you relative to 
the claim of Anson Dart, I founded the opinion therein 
expressed partly upon thé language of the 4th section of 
the act of March 3, 1845. (5 Stats., 764.) On further ex- 
amination I find that this section is repealed by the 5th 
section of the act of August 10, 1846, (9 Stats., 97.) That 
the repealing section of the act of 1846 escaped my atten- 
tion is not very surprising, as it is inserted in the civil and 
diplomatic appropriation acts for the year ending June 30, 
1847, and for other purposes, that act occupying more than 
twelve pages of the Statutes at Large and embracing the 
various and incongruous subjects of legislation which, by 
a long allowed abuse, are annually included in the appro- 
priation acts. But having discovered that the law of 1845 
was repealed, [am bound in candor to advise you of the 
fact, and in the light thereof to review my former opinion. 

In that opinion J said, ‘“‘ My predecessors have repeatedly 
expressed the opinion that where an account has been 
finally settled the accounting officers are not authorized by 
law to reopen and re-examine it. And this, not only upon 
principles of public policy, but because Congress, by the 
4th section of the act of March 3, 1845, declared that no 
accounts which have been adjusted by the accounting offi- 
cers of the Treasury shall be reopened without authority 
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of law,” &c. But having been in error in giving that effect 
to the repealed section of the act of 1845, it remains to 
inquire whether I was right in supposing that, even inde- 
pendently of that section, my predecessors had expressed 
the opinion that an account finally settled could not be re- 
opened and readjusted. And I confine the inquiry to that 
class of accounts which, coming into the hands of the 
accounting officers by special statutory authority, are finally 
setiled and, after passing from their control, have been paid. 
The question here concerns an account which strictly be- 
longs to that category, and as my duty is not to lay down 
abstract general rules, but to advise you as to the case 
before me, I desire only to ascertain the rule which applies 
to that case as you have presented it. 

The act of June 16, 1860, for the relief of Anson Dart, 
after directing the payment to him of a certain sum of 
money, further directs the proper accounting officers “to 
settle with him upon principles of equity and justice, so as 
to indemnify hirh for all moneys paid and expenses incurred 
by him for the use and benefit of the Government for the 
services of an extra assistant clerk six months, and for the 
board of the Indian interpreters employed by him during 
his term of office as superintendent as aforesaid.” 

Your letter of the 12th ultimo, states that ‘“‘on the 20th 
of June, 1860, the Second Auditor and Second Comptroller 
of the Treasury, certified that there was due to said Dart, 
under the provisions of said act, and in full execution of it, 
the sum of seven thousand two hundred and fifty-nine dol- 
lars and sixty-three cents. This statement being certified 
to the Commissioner of Indian Affairs, that officer requested 
the Secretary of this (Interior) Department to issue a requi- 
sition for the amount in favor of Dart, which was done and 
the money was paid to him.” Here then was a legislative 
direction to the accounting officers to settle with Mr. Dart 
for two kinds of expenses incurred by him, viz: for the 
services of an extra assistant clerk and for the board of 
Indian interpreters employed by him; and, in obedience 
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thereto, a settlement by the Second Auditor and Second 
Comptroller, which they certified to be in full execution 
of the act, and the amount found due on which was paid 
to him. It is impossible to regard this as less than a final 
and conclusive settlement under the authority of that act, 
and therefore beyond the power of the accounting officers 
to resume control of it for the purpose of reopening and 
readjusting it. 

I might cite a number of instances from the opinions of 
my predecessors, in which the general rule is declared to 
be, that settlements of accounts by the proper accounting 
officers are final and conclusive. Attorney General Wirt 
considered them final and conclusive so far as the executive 
department was concerned. (1 Op., 629.) In General 
Parker’s case, where the Third Auditor had examined, cer- 
tified and transmitted with vouchers, an account to the 
Second Comptroller, and the latter officer had certified to 
the Secretary of War the amount due, Attorney General 
Berrien held that it was jinal so far as the accounting offi- 
cers were concerned, and could only be set aside by the 
Secretary of War, acting under the direction of the Presi- 
dent. (2 Op., 303.) Attorney General Taney said: “If a 
final decision, upon a knowledge of all the facts, made by 
an officer authorized to decide on claims against the Gov- 
ernment is liable to be opened and reviewed by his suc- 
- cessor in office, every change in office will produce a new 
hearing of the claim, and the accounts of the Government 
will always remain open and unsettled.” (2 Op., 464.) 
The exceptions which he makes to the operation of this 
rule are, cases of mistake arising from errors in calculation, 
or of absence of material after discovered testimony. 

Attorney General Butler said: ‘In the ordinary course 
and under the general laws, where an account is presented. 
for settlement, in my opinion, the accounting officer is not 
authorized by law to reopen accounts of claimants which 
have been long since examined and jinally settled, and to 
call upon the claimant to furnish evidence of the correct- 

17 
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ness of the settlements, as a condition precedent to the 
auditing and reporting upon the accounts so presented.” 
(2 Op., 629.) | 

Attorney General Grundy said: “It is inexpedient for 
the accounting officers in any case, unless thereunto spe- 
cially directed by an act of Congress, to readjudicate upon 
the items of an account once considered and settled in 
their offices. * * * Sucha practice would always ope- 
rate disadvantageously to the Government.”’ (8 Op., 461.) 

In Palmer’s case, where the account had been adjusted 
in pursuance of a special statute, Attorney General Gilpin 
said: “It may be reasonably doubted whether an account 
which has been finally adjusted, settled and closed, ought 
to be reopened without very strong circumstances to war- 
rant such a course,” and he advised the opening of the 
account on the express ground that it was not finally ad- 
justed. (8 Op., 521.) 

The last precedent which I shall cite from the records of 
this office, seems to me to bear a close resemblance to the 
case in hand, so far as the present question is concerned, 
and to have been ruled on principles which cannot well be 
controverted. By act of August 28, 1842, Congress re- 
quired the Third Auditor, under the direction of the At- 
torney General, to ascertain the damages sustained by 
Charles F. Sibbald. The Auditor reported against the 
claim. By resolution of August 10, 1846, Congress di- 
rected the Secretary of the Treasury to audit and liquidate 
Sibbald’s claim on principles of law and equity. Under 
this resolution the Secretary, on the 3d of June, 1847, 
awarded a sum of money which was paid to Sibbald. In 
his decision the Secretary said that the sum awarded “ will 
be full and final satisfaction of all claims whatsoever of Sib- 
bald against the United States, under the act of 1842, or 
the resolution of 1846.” An attempt was made to open 
the account, for the purpose of additional allowance, in 
1849, two years afterwards, when Attorney General John- 
son, after reciting the above stated facts, said: “In my 
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judgment this is a final disposition of the claim, and to be 
esteemed in law as a full execution of the act of Congress 
and resolution. * * But if there could be any doubt 
that such is the effect of his decision, standing by itself 
and unacted upon by the claimant, I think his réceiving 
the sum allowed by it estops him from questioning that 
such allowance is a full and final satisfaction of his entire 
claim. * * It was given as such, and if received, is re- 
ceived as such.” (5 Op., 122.) Attorney General Johnson 
afterwards reaffirmed these principles in the same case. 
After referring to the judicial character of the Secretary’s 
action, he adds: “It has more than once been judicially 
held that decisions of this character are final. The safety 
of the Government and the desired certainty of the law 
alike establish the soundness of the doctrine.” And he 
holds that the claimant’s redress must be through the action 
of Congress. (5 Op., 176.) 

Judicial sanction is given to this doctrine in exparte Ran- 
dolph, 2 Brock., 473, where Justice Barbour says: “After 
an auditor shall once have settled an account of a public 
officer, and closed it, as in this case, 1s it competent for him 
at an after time, upon an allegation of error or omission, 
or for other cause, to open it, restate it, and upon the ac- 
count thus restated to institute proceedings, &c. I think 
itisnot. * * * I take it to be a sound principle that 
when a special tribunal is created with limited power and 
a particular jurisdiction, whenever the power is once exe- 
cuted, the jurisdiction is exhausted and at an end; that the 
person thus invested with power is, in the language of the 
law, functus officio.” 

I have cited these cases with sails needless fulness to 
show that, even irrespective of the 4th section of the act 
of March 8, 1845, the principle has been repeatedly and 
distinctly asserted and enforced that a settlement by the 
accounting officers, in pursuance of special statutory author- 
ity, which purports to be final, and which, having passed 
from their hands, has been consummated by payment, can- 
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not afterwards be opened and readjusted by them. I 
frankly admit that some of my predecessors have stated 
and applied the exceptions to the rule in terms difficult to 
reconcile with the rule itself, but it will be found in such 
cases that the doubt raised is not whether an account finally 
settled ought to be re-examined, but whether in fact the 
settlement was final. Where no question is made that the 
settlement purports to be final, the principle is applied 
with satisfactory clearness and distinctness, and comes to 
us with all the force of official precedent. Thatitis founded 
in wisdom and sound policy no man can doubt, and if ever 
a case existed for its legitimate application it seems to me 
to be this one, where the accounting officers themselves, 
in certifying the amount they found due, declared their 
work to be “in full execution” of the special authority 
under which they acted, and on the strength thereof the 
Government paid and the claimant received that amount. 
That he afterwards received on their certificate an addi- 
tional allowance may prove that the principle was disre- 
garded, but can afford no reason why it should not now 
be enforced. 

I therefore repeat, in response to the first question in 
your letter of the 12th ultimo, that in my opinion the ac- 
counting officers named had not the legal power to make 
any additional allowance to Mr. Dart, under the special 
act for his relief, after their statement and settlement of 
his account on the 20th of June, 1860, and after payment 
of the amount then found due was made to him. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Cates B. Sura, 
Secretary of the Interior. 
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CONTRACT FOR SURVEYING PUBLIC LANDS. 


A contract for surveying the reservations, under the Treaty with the Pot- 
tawatomie Indians of April 15, 1862, is a contract for ‘‘personal ser- 
vices,” and therefore may be made without previous advertisement for 
proposals, under the tenth section of the Act of March 2, 1861. 


ATTORNEY GENERAL’s OFFICE, 
May 28, 1862. 


Sm: Your letter of the 14th instant presents for my 
consideration the question whether it is necessary, before 
making a contract for surveying the reservation lands 
under the first article of the treaty with the Pottawatomie 
Indians of the 15th of April, 1862, to advertise for pro- 
posals to do that work under the 10th section of the act 
of March 2, 1861, making appropriations for the civil ex- 
penses of the Government, &c. (12 Stats., 220.) 

The first article of the treaty with the Pottawatomie 
Indians ratified April 15, 1862, contains this clause: “It 
is therefore agreed by the parties hereto that the Commis- 
sioner of Indian Affairs shall cause the whole of said re- 
servation to be surveyed in the same manner as the public 
lands are surveyed,” &c. 

The 10th section of the act of March 2, 1861, directs 
that all purchases and contracts for supplies or service in 
any of the departments of the Government, except for per- 
sonal services, when the public exigencies do not require 
the immediate delivery of the article or articles, or per- 
formance of the service, shall be made by advertising a 
sufficient time prevsously for proposals respecting the 
same, &c. 

This section requires a previous advertisement for pro- 
posals respecting all contracts for supplies and services in 
any of the departments, with the exception, first, of con- 
tracts for personal services, and, second, when the public 
exigencies require the immediate delivery of the articles 
or performance of the service, in which case the articles 
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or service required may be procured by open purchase or 
contract in the usual manner. 

I am of opinion that a contract for surveying the reser- 
vation lands, under the treaty with the Pottawatomie In- 
dians, is a contract for personal “services,” under the first 
of the exceptions in the 10th section of the act of March 
2, 1861, and therefore that it need not be preceded by an 
advertisement for proposals respecting it. 

The purpose of the 10th section of the act of 1861 is to 
prevent official favoritism in letting the public contracts, 

and to secure the needed supplies or services at the lowest 
‘possible price, and it does this by requiring advertisements 
for proposals to be published, thus throwing open the door 
to public notice and competition. But although this policy 
is certainly desirable in all cases, there are yet some to 
which it cannot well be applied. Such are contracts for 
services which require special skill and experience. In 
these cases it may be of more importance to the Govern- 
ment to secure ability and knowledge competent to the 
work to be done, than to have that work done cheaply. 7 It 
would not do, for instance, when the Government needs a 
lawyer to aid in the trial of one of her lawsuits, to adver- 
tise for proposals from gentlemen of the bar of the terms 
! on which they would agree to be retained. To accept the 
, cheapest offer in such a case would probably be much the 
, dearest bargain in the end./ In all contracts for service 
which presupposes trained skill and experience, the public 
officer who employs the service must be allowed to exercise 
a judicious discrimination, and to select such as, in his 
judgment, possess the required qualifications. 

Of this class are contracts for surveying the public lands. 
The service to be performed requires not only fidelity and 
integrity, but a certain kind of skill and knowledge, and 
the officer whose duty it 1s to let the contract, is bound to 
know that the person he employs possesses these qualifica- 
tions. It is not half so important to have the work done 
cheaply as to have it done well, and the price to be paid 
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for it, whilst it should be but fair and reasonable, ought 
to be far from the controlling consideration. No saving 
in compensation would justify the employment of an in- 
competent or dishonest surveyor over a skilled and honest 
one, and no public officer whose duty it was to employ a | 
surveyor ought to allow such a consideration to influence 
his selection. 

And accordingly in contracting for services of this kind, 
which are of course “personal services,” the 10th section 
of the act of March 2, 1861, imposes no obligation to ad- 
vertise for proposals, but, by excepting them from its ope- 
tation, leaves the public officer to employ such personal 
services without any restriction on his official discretion. 

I am, therefore, of opinion that the surveying of the 
lands in question is not such a service as, under the 10th 
section of the act of 1861, must be advertised for, but is 
of the class of “personal services”? excepted from the 
general rule declared in that section. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Cazes B. Surra, 
Secretary of the Interior. 





ADVERTISEMENTS OF AN EXECUTIVE DEPARTMENT 
UNDEB A RESOLUTION OF THE SENATE, 


A resolution of the Senate requesting the Secretary of War to advertise 
certain Hospital notices has not the force of law. But if the request is 
complied with by the Secretary, the advertisements should be published 
in accordance with the 12th section of the Act of March 3, 1845. 


ATTORNEY GENERAL’s OFFICE, 
May 28, 1862. 
Siz: Ilearn by your letter of the 15th instant that the 
United States Senate passed a resolution requesting the 
Secretary of War “to cause to be published weekly, in 
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each of the newspapers of the city of Washington, the 
name and location of each public hospital in the District 
of Columbia, and the number of sick or wounded of the 
various regiments in the several hospitals.” Several news- 
papers having been established in this city since the passage 
of the resolution, you' request my opinion on certain points 

which may be stated as follows: | 

Ist. Is it the duty of the Secretary of War to publish 
the facts indicated in the said resolution, only in the news- 
papers in existence in the city of Washington when the 
resolution was passed, or in all the newspapers now in ex- 
istence in the said city, whether established before or since 
that date? 

2d. Is the Secretary of War required to pay for such 
publication, and at what rate ? 

The resolution of the Senate, as stated in your letter, 
does not take the form of a direction, but simply that of a 
request to the Secretary. Nor is it to be accepted as more 
than a request, since it could derive the force of a legal 
command only from the action of the whole legislature. 
Emanating, however, from so important a branch of the 
Government, it of course deserves, as it has received, the 
respectfu: attention of the War Department, but beyond 
the obligations of that respect, compliance with the request 
can in no sense be called a legal duty. The wish expressed 
in the resolution not being entitled to the implicit obe- 
dience due to formally enacted law, I presume the Secre- 
tary of War in complying therewith ought rather to be 
" governed by the existing provisions of law which regulate 
the publication of notices by the executive departments, 
than by the suggestion of the resolution as to the manner 
of such publication. The object of the resolution is to 
‘make public the names and locations of the hospitals in the - 
District of Columbia and the number of sick and wounded 
soldiers therein, and that object can be as well attained by 
publication in the way fixed by law, as in that pointed out 
by the Senate. The act of March 38, 1845, section 12, 
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(5 Stats., 795,) provides that in all cases where notices of 
any description, issuing from any of the executive depart- 
ments or bureaus, are now required by law to be advertised, 
the same shall be advertised by publication in the two 
newspapers in the city of Washington having the largest 
permanent subscription, and, at the discretion of the Ex- 
ecutive, in any third paper that may be published in said . 
city; Provided, That the charges for such publication shall 
not be higher than such as are paid by individuals for ad- 
vertising in said papers; And provided also, That the same 
publications shall be made in each of said papers equally 
as to frequency. 

Since the Secretary of War, in courteous compliance 
with the request of the Senate, has directed the desired 
publication to be made, I think he ought to conform to 
the provisions of this law. It is true that the section has 
reference to notices “required by law to be advertised,” 
but if for any reason the executive departments have occa- 
sion to publish notices not required by law, I think they 
should accept this statutory provision as indicating the 
general rule applicable to all cases not otherwise provided 
for by express enactment. It was intended to establish a 
uniform rule.securing the needful publicity of notice, and 
yet restraining favoritism and extravagance, and its policy 
is as applicable to advertisements made at the request of 
the Senate as to those authorized by law. 

Accepting then this statute as the rule to fix the class 
and number of newspapers in which these notices are to 
be published, and assuming that the notices are already - 
published in the largest number of newspapers allowed, 
viz: three, it becomes unnecessary to consider the question 
whether, under the terms of the resolution, publication » 
should also be made in newspapers established since its 
date. The only inquiry must be, are the notices published 
in two newspapers having the largest permanent subscrip- 
tion, and in a third, selected at the Executive discretion, 
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which in this case I presume to be delegated to the Secre- 
tary of War. If the answer to this inquiry be in the 
affirmative, I do not think the Secretary of War has legal 
power to publish these notices in any other newspapers in 
this city. 

But even assuming that the Secretary is to be governed 
by the resolution of the Senate as to the publication of the 
notices, I do not think that he would be bound to publish 
in such newspapers as have been established since the 
passage of the resolution. 

2d. We have seen that the action of the Secretary in 
making the publication is only compliance with a request 
and not performance of a legal duty. Whether he is re- 
quired to pay for the publication is, perhaps, more a ques- 
tion of fact than of law, and must depend upon the terms 
made when the work was let out. Doubtless the publica- 
tion, if made by direction of the Secretary of War, must 
be paid for, but as it was not a publication required by law, 
I confess myself unable to designate the fund out of which 
that payment can be made. But if there be no such fund, 
I have no doubt that Congress, in view of the circum- 
stances under which the publication has been made, and 
of its obvious propriety, will make provision to pay for it. 

As to the rate of payment, I presume that, taking for 
his guidance the 12th section of the act of March 8, 1845, 
the Secretary of War ought not to pay more than is de- 
manded of individuals for advertising in the same news- 
papers. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. E. M. Sranton, 
Secretary of War. 
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BELTZHOOVER’S CLAIM. 


1. The Attorney General will only give official opinions on questions of 
law arising on facts which are authoritatively stated by a Head of 
Department. 

2. Where a vessel was lost while in the military service of the Govern- 
ment, and it appeared that the owner had a just legal claim on the 
insurers for the loss, the Secretary of War was advised not to enter- 
-tain an application for indemnity from the Government until the 
liability of the Insurance Company should be judicially determined. 


ATTORNEY GENERAL’S OFFICE, 
June 2, 1862. 

Str: I have the honor to acknowledge the receipt of 
your letter of the 28th ultimo, enclosing certain papers 
relating to the claim of M. W. Beltzhoover for indemnity 
for the loss of the steamer “ Economy,” and asking my 
opinion of its validity. 

Occupied as you are with the varied and onerous duties 
of your department, Iam am aware that you cannot give 
to claims of this kind the personal attention necessary to 
enable you to present me, authenticated by yourself, the 
facts on which they arise. I am, therefore, quite willing 
to disregard any informality in the manner of presenting 
such facts, and to relieve you, where I can do so, of the 
labor of arranging and compiling them. But itis essential 
that they should come to me with your assurance that they 
are accurate and trustworthy; for the value of my opinion, 
of course, must depend on your belief of the facts on which 
it is based. As you well know, I have no power to investi- 
gate or decide on facts, but only to give advice and opinions 
on questions of law as they arise out of facts authorita- 
tively laid before me. 

As disclosed in the papers presented by Mr. Beltzhoover, 
the facts on which his claim is based do not reach me with 
your official assurance of their truth, and without that as- 
surance I cannot accept them as true. I donot now deny 
their accuracy, but even conceding it they exhibit only a 
partial and indistinct view of the whole case. I might 
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suggest some objections to the liability of the Government 
for the loss which the proof before me but imperfectly 
answers, and others which it does not answer at all. Be- 
sides, so far as it goes, the evidence is exparte. What state 
of facts an investigation by the officers of the Quarter- 
master’s Department, who employed this steamboat, would 
disclose, cannot be told until such investigation is made. 
In brief, since the facts on both sides are not presented 
with sufficient fullness to enable you to furnish me with an 
authentic and comprehensive statement of them, it is im- 
possible for me to form an opinion as to the validity of the 
claim against the Government. 

But as the case stands on the papers before me, I do not 
think that Mr. Beltzhoover ought now to call on the Gov- 
ernment for indemnity. His boat was insured by the 
Eureka Insurance Company, of Pittsburg, Pennsylvania, 
for five thousand dollars, on an agreed valuation of seven 
thousand dollars, “with permission to navigate the Ohio 
river and its tributaries ag they are usually navigated by 
boats of her class.” The policy contains this covenant: 
‘Warranted free from claims for loss or damage arising 
from riot or civil commotion, or from sequestration, seizure, 
capture or detention, or the consequence of any other hos- 
tile act of the government or people of any State of this 
Union, or any military or usurped power whatsoever.” 
Mr. Beltzhoover, assuming that the fact that his boat was 
lost whilst in the employment of the Government in car- 
rying wagons, mules, and soldiers destined for Fort Don- 
alson, has destroyed his claim against the insurance com- 
pany on the policy, demands direct redress from the Gov- 
ernment. But it is obvious that if he has any claim for 
redress against the insurance company, he ought to enforce 
it before presenting a claim against the Government. If 
the liability of the insurance company still exists, it is un- 
questionably prior to any liability of the Government. 
The question of that liability ought, therefore, to be settled 
before that of the Government is even considered. 
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Now I think a careful reading of the policy, including 
the clause I have quoted, will show that, on the facts as 
alleged by Mr. Beltzhoover, the insurance company is 
liable for the loss. The accident which caused the loss 
was of the kind usually insured against, and occurred on 
the Cumberland river, which is a tributary of the Ohio, 
usually navigated by boats of the class of this one. It was 
an accident with which military operations had nothing to 
do, and which might just as well have occurred had the 
boat been ascending the Cumberland on a private venture. 
It will be said that the “‘ war clause,” as it is called, exempts 
the insurance company, ‘‘from claims for loss” “arising 
from” “seizure” “of” “any military power” ‘“what- 
soever,” and that the loss, having resulted from the seizure 
of the boat by the military power of the United States, is 
within the terms of that exemption. But this is assuming 
that the boat was forcibly compelled by the military power 
of the Government to proceed on the trip up the Cumber- 
land without the consent of those who had charge of her, 
which is not by any means proved. The evidence is far 
from proving a “seizure.”” But even if this be established, 
I still think that the true intent of this clause was to guard 
against a seizure by some power in hostility to the United 
States. The seizure provided against was evidently a hos- 
tile one, which could not be predicated of even a forcible 
seizure by the United States, to whom the parties owed 
allegiance and looked for protection. Without pursuing 
the argument in support of this view of the clause in ques- 
tion, I am clearly of opinion that the United States ought 
to require Mr. Beltzhoover to prosecute his claim against 
the insurance company before conceding any liability for. 
the loss in question. If, upon adjudication, it shall be held 
that the insurance company was relieved by the fact that 
the loss occurred whilst the vessel was in the employment 
of the Government, it will then be the duty of the Gov- 
ernment to inquire into all the facts to ascertain the measure 
of its responsibility. If Mr. Beltzhoover shall recover 
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judgment against the insurance company, a question may 
arise as to the right of the company to seek indemnity 
from the Government. But whether liable to the one or 
the other, the Government ought to insist that the claim 
shall be presented by the party to whom, if any, redress 
is due, and that the rights of each shall be adjusted in 
their proper order and upon their respective merits. The 
contract of the insurance company having exposed them 
to the first claim, I think that you should decline to enter- 
tain the application of Mr. Beltzhoover for redress, until 
a court of justice shall decide that the action of the Gov- 
ernment relieved the insurance company from their lia- 
bility on that contract. 
I am, sir, very respectfully, 
Your obedient servant, 


EDWARD BATES. 
Hon. E. M. Stanton, 
Secretary of War. 


DEGROOT’S CLAIM. 


The Joint Resolution of February 21, 1861, repealing the Joint Resolution 
of June 15, 1860, for the relief of William H. DeGroot, is valid, and 
his claim cannot be paid in the face of that resolution. 


ATTORNEY GENERAL’sS OFFICE, 
June 6, 1862. 


Sir: I have the honor to acknowledge the receipt of 
your note of the 26th ultimo, with its enclosures, sub- 
mitting for my opinion the question whether the claim of 
William H. DeGroot should be paid, notwithstanding the 
resolution of Congress of the 21st of February, 1861. 

In answering this question it does not seem to me to be 
necessary to go further back in the history of this claim 
than the joint resolution of the 15th of June, 1860. That 
joint resolution is in these words: “ That, in further execu- 


TO THE PRESIDENT. 271 





DeGroot’s Claim. 


tion of the joint resolution of the 8d of March, 1857, rela- 
tive to the settlement of damages, losses and liabilities, 
incurred by certain parties interested in the contract for 
furnishing brick for the Washington aqueduct, the Secre- 
tary of War be, and he hereby is, directed and required 
to settle the account of William H. DeGroot on principles 
of justice and equity, allowing to the said DeGroot the 
amount of money actually expended by him in and about 
the execution of the said contract; and also to indemnify 
him for such losses, liabilities and damages, as, by virtue 
of the said joint resolution, he was entitled to receive; the 
amount so found to be due to the said DeGroot to be paid 
to him out of the fund named in said joint resolution, or, 
if that has been diverted to other purposes, out of any 
money in the treasury not otherwise appropriated: Pro- 
vided, however, That there shall be deducted from the losses, 
liabilities and damages found due to him, the amount paid 
to him by the Government.” 

Under this joint resolution, as appears by the letter of 
the Third Auditor of the Treasury of the 24th August, 
1860, to Mr. DeGroot, (for the papers before me afford no 
other evidence of the fact,) the Secretary of War made an 
allowance to DeGroot of one hundred and nineteen thou- 
sand two hundred and thirty-four dollars and forty-six 
cents. 

Whether any part of this money was paid I do not know, 
but after the elaborate and able opinion of Attorney Gen- 
eral Black, of the 20th of September, 1860, against the 
justice and legality of the claim, I presume that all further 
Executive action in the matter was arrested. (9 Ops., 449.) 

On the 21st of February, 1861, Congress passed the fol- 
lowing resolution: “ That the joint resolution approved June 
15, 1860, for the relief of William H. DeGroot be, and the 
same is hereby, repealed; and that the Secretary of War 
be, and he is hereby, directed to transmit all the papers in 
his department relating to the case of the said William H. 
DeGroot to the Court of Claims for examination.” 
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I have no doubt whatever of the power of Congress to 
pass this resolution, or of its validity and binding force as 
a rule of law. Conceding what Attorney General Black 
in the opinion referred to most earnestly denies, that De- 
Groot’s claim was founded on a contract between himself 
and the United States, which the United States had without 
just cause violated to the injury of DeGroot, I am still not 
willing to agree that when Congress refers that claim to 
an officer of the Government for investigation and settle. 
ment, and the officer has reported a certain sum due 
thereon, such reference is to be treated as an agreement 
between two individuals to refer their difference to an 
auditor whose award is to be binding on both. The au- 
ditor’s award in such a case is binding on both parties, 
because they have contracted, either expressly or by impli- 
cation, to make it so. But the resolution of Congress re- 
ferring a claim against the Government to one of its offi- 
cers for investigation and settlement, is not a contract 
between the Government and the claimant of this kind or 
of any kind. It is more in the nature of a reference by 
an individual against whom a claim is preferred, to his own 
agent for investigation and report thereon, for his own 
information. It is true that these resolutions “for the re- 
lief”? of claimants are usually passed through Congress at 
the instance of the claimants themselves, and so it may be 
said that they are parties tothem. But in considering the 
effect and operation of a law, we are to be governed by 
the law itself as expressed in the statute book, and not by 
the secret or even the public history of the influences and 
reasons which induced its enactment. The claimant does 
not consider himself bound to abide the report of the 
officer to whom his claim is referred if it happens to be 
against him, and indeed the statute books are full of sup- 
plemental laws for the further relief of claimants who have 
been dissatisfied with the reports of such officers under 
special acts for their relief. I could refer to repeated in- 
stances in the history of the Government where the nevr- 


TO THE PRESIDENT. 273 





DeGroot’s Claim. 


sistent applications to Congress of claimants for this kind 
of relief have been rewarded by a series of special acts, 
under each of which allowances have been made and paid, 
the generosity of the Government increasing under each 
act in the same liberal proportion with the growing rapa- 
city of the claimant. And in some of these cases it has. 
been found convenient, after drawing the money reported 
due by the first officer authorized to settle the claim, to 
substitute in his stead some other officer before whom old 
rejected items or newly discovered ones may be presented. 
But I have never yet heard any question raised as to the 
power of Congress to authorize such readjudications, or to 
direct payment of the new allowances that have been made 
on them. If the special act of reference is so binding on 
the Government as to be beyond revocation by a repealing 
law, after the officer to whom the reference is made has 
reported, surely any subsequent law authorizing a further 
investigation and allowance on the same claim ought to be 
equally invalid. Equality of obligation is of the essence 
of a contract, and if the report of the officer confers on 
the claimant a right so absolute that Congress cannot in- 
vade it, so also the same action must destroy the power of 
Congress to grant the claimant a further examination of 
the same claim. . 

This being the inevitable result of the principle invoked 
to avoid the resolution of the 21st February, 1861, let us 
see how it would affect the case of Mr. DeGroot. 

The joint resolution of the 15th of June, 1860, under 
which Secretary Floyd made the allowance now claimed, 
was passed, as it declares, “in further execution of the 
joint resolution of the 3d of March, 1857, relative to the 
settlement of damages, losses and liabilities, incurred by 
certain parties interested in the contract for furnishing 
brick for the Washington aqueduct.” That joint resolution 
directed the Secretary of the Treasury to settle and adjust 
with all the parties respectively interested therein, on prin- 
ciples of equity and justice, these damages, losses and lia- 

18 
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bilities, &. (Acts 3d Sess. 84th Cong., page 256.) That 
Mr. DeGroot was one of the parties referred to in this joint 
resolution, is proved by the terms of the joint resolution 
of June 15, 1860, and by the fact, stated in the opinion of 
Attorney General Black, that he (DeGroot) received out 
. of the award of the Secretary of the Treasury the sum of 
seven thousand five hundred and seventy-six dollars. The 
joint resolution of 1860 was then passed to authorize the 
settlement of a claim by the Secretary of War which had 
been adjusted under a former law by the Secretary of the 
Treasury. Now if the rights of Mr. DeGroot, under the 
award of the Secretary of War, are too sacred to be dis- 
turbed by the resolution of February 21, 1861, it seems to 
me that the rights of the Government, under the award 
of the Secretary of the Treasury, were too sacred to be 
disturbed by the joint resolution of the 15th of June, 1860. 
If the resolution of 1861 be invalid, as in derogation of 
vested rights in DeGroot, on precisely the same principle 
the resolution of 1860, being in derogation of the rights 
of the Government, is invalid, and if invalid, the whole 
claim of DeGroot under it falls to the ground. Ido not 
assert the invalidity of either, but if he asserts it as to the 
one, he must accept it as to the other. 

But, in my opinion, the principle contended for has no 
application to the action of Congress in referring a claim, 
as an act of grace, to an officer of the Government for set- 
tlement. Until the money is actually paid to the claimant, 
the whole subject is under the control of Congress, and 
they may enforce, modify, or rescind their action, as to 
them may seem proper. 

But even if the report of Floyd were binding on the 
Government, so that no act of Congress could deprive De- 
Groot of his right to the amount reported, still, until that 
amount is actually paid to him, Congress has the clear 
right to repeal the law which appropriates money for the 
payment. In an opinion on the claim of George Fisher’s 
heirs, I had occasion to point out the distinction between 
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‘the clause of an act of Congress which refers a claim to an 
officer for settlement and that which authorizes its payment 
when settled. (Supra, 238.) Such an appropriation is essen- 
tial before payment can be made of an amount reported due 
by an officer under special statutory authority. And this on 
the general principle that no money can be drawn from 
the Treasury except in pursuance of appropriations by law. 
Now, however inviolable may be the amount allowed in 
the report of the officer, Congress has the same legal 
power to withdraw an appropriation made for the payment 
of that amount as it has to make such appropriation. For 
it would be intolerable to assume that Congress ever loses 
control of the public moneys so long as they remain in the 
Treasury. This is so obvious that I do not think it needs 
to be supported by argument. The joint resolution of 
1860, then, not only refers the claim to the Secretary of 
War for settlement, but makes provision for its payment. 
This is the only authority for such payment, and if it be 
taken away, the money cannot be paid out of the Treasury 
until Congress shall see fit to make further provision 
therefor. The resolution of February 21, 1861, repeals 
the whole of the resolution of 1860, and whether that re- 
peal operates on the action of Secretary Floyd or not, it 
clearly does on the appropriating clause of the last-named 
resolution, so that if Floyd’s allowance still stands unaf- 
fected, the amount of it cannot be paid until Congress shall 
expressly authorize its payment. 

I am, therefore, clearly of opinion that the claim of 
William H. DeGroot should not be paid, in the face of the 
resolution of February 21, 1861. 

I am, sir, with great respect, 
Your obedient servant, 


“EDWARD BATES. 
The PRESIDENT. 
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CASE OF THE COLONEL OF THE SEVENTH REGIMENT OF 
KANSAS VOLUNTEERS. 


The temporary absence of the Governor from the State does not create a 
disability, under the Constitution of Kansas, which devolves his func- 
tions on the Lieutenant Governor. 


ATTORNEY GENERAL’S OFFICE, 
June 11, 1862. 


Sir: Your letter of the 5th instant states the following 
facts: That Charles W. Blair, of Kansas, was appointed 
colonel of the seventh regiment of Kansas volunteers, by 
J. P. Root, lieutenant governor of Kansas, during the ab- 
sence of the governor from the State, and while he (Root) 
was a commissioned officer in the service of the United 
States. A. L. Lee was afterwards appointed to the same 
office by the governor of Kansas. With this statement 
you also submit for my consideration a number of papers 
referring to the controversy between Messrs. Blair and Lee. 
But as I find some conflict in the evidence furnished by 
these papers, I accept, as the basis of my opinion, only 
the facts above mentioned, which I have extracted from 
your letter, with the additional facts that the commission 
issued to Mr. Blair by Lieutenant Governor Root is dated 
at Topeka on the 12th day of May, A. D. 1862, and the 
commission issued to Mr. Lee by Governor Robinson is 
dated at Topeka on the 17th day of May, A. D.1862. You 
submit for my opinion this question: 

Does the absence of the governor from the State create 
the disability contemplated by the constitution, by which 
the lieutenant governor is authorized to act as governor, 
and if so, does the holding of a military office under the 
United States Government disqualify the lieutenant gov- 
ernor from acting as governor? 

The answer to the first branch of this question, which 
concerns the disability of the governor, depends on the 
provision of the constitution of Kansas on that subject. 
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Section 11th of article 1st of the constitution of the State 
of Kansas is in these words: 

‘“‘In case of the death, impeachment, resignation, removal 
or other disability of the governor, the power and duties 
of the office for the residue of the term, or until the disa- 
bility shall be removed, shali devolve upon the president 
of the senate.”’ . 

The contingencies, then, which devolve upon the presi- 
dent of the senate, or, as he is elsewhere called in the con- 
stitution, the lieutenant governor, the power and duties of 
the governor, are death, impeachment, resignation, re- 
moval or other disability. ‘The disability here alleged is, 
absence from the State at the time when Lieutenant Gov- 
ernor Root gave the commission to Mr. Blair. This does 
not belong to any of the causes of disability specifically 
enumerated. The word “removal” plainly means removal 
from office and not removal from the State, but if the latter 
meaning could be given to it, still, absence from the State 
is not necessarily a removal, which implies withdrawal of 
residence from the State. Such absence may be, as it was 
in this case, temporary. Is it, then, included within the 
words “other disability?” What these other disabilities 
are, is left to uncertain surmise, but I think it may with 
entire safety be affirmed that absence from the State is not 
necessarily one of them, and that an absence, brief and 
exceptional as this of Governor Robinson seems to have 
been, is not one of them at all. He was in the State and 
issued the commission to Mr. Lee within five days after 
the date of the commission issued by Lieutenant Governor 
Root. For aught that appears he may have been tempo- 
rarily absent on the business of the State, in the perform- 
ance of proper official duties, as nearly all the governors 
of loyal States have been during the existence of the pre- 
sent insurrection. He may have been at Washington, con- 
ferring with the national authorities as commander-in-chief 
of the militia of his State. Will it be pretended that an 
absence for such a purpose, necessarily involving the ex- 
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ercise of official functions, can at the same time imply 
the abdication of those functions and their devolution upon 
another? 

To assume that the mere fact of absence from the State 
divests the governor of his official powers and relieves him 
from his official duties, would, it seems to me, lead to great 
confusion and embarrassment. It is of the gravest mo- 
ment to a State that the authority of her chief magistrate 
to exercise his official functions should be well settled and 
easily proved. The validity of appointments, commissions, 
pardons, proclamations, or other executive acts, nay, of 
the laws themselves, must depend on the right of the gov- 
ernor to exercise those official functions. Can it be that 
the question of his title to the executive office, and conse- 
quently that of the validity of his acts, must depend on 
evidence whether he happened, at the date of those acts, 
to be within the limits of the State or not? Even con- 
ceding that the absence of the governor from the State 
may be of a character to create a disability to exercise his 
official functions within the meaning of the constitution, 
still, it seems to me very clear that before so important a 
result can follow such absence, the fact that such disability 
has occurred, and that his powers and duties have devolved 
on the lieutenant governor, should be established and de- 
clared in some authoritative manner, and filed among the 
archives of the State, as by the action of the legislature, 
or at least by the governor’s own formal declaration made 
in writing, otherwise the validity of executive action is 
constantly liable to be challenged in a variety of ways, 
both direct and collateral, and to be made dependent on 
the most fleeting and uncertain forms of evidence, than 
which a more intolerable evil cannot well be imagined. 
The framers of the constitution of Kansas could have in- 
tended no defect in their work so absurd and mischievous, 
and therefore I do not believe that it is a correct construc- 
tion of the constitution to hold, in the absence of specific 
provision on the subject, that the temporary absence of 
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the governor from the State creates a disability to exercise 
the powers and perform the duties of his office, and de- 
volves those powers and duties on the lieutenant governor. 
If I am right in this view, it follows that on the 12th day 
of May, 1862, when Lieutenant Governor Root issued the 
commission to Mr. Blair, the lawful governor of the State 
was Mr. Robinson, notwithstanding his alleged absence 
from the State, and that the commission to Mr. Blair was 
and is, consequently, null and void. 

In this view of the subject it is unnecessary to consider 
the second point presented by your question. The action 
of the lieutenant governor being void, for the reasons 
stated, the question how far his acceptance of office from 
the United States creates a disability to hold the office of 
lieutenant governor of Kansas, becomes quite immaterial 
here. 

I am, sir, very respectfully, 
Your obedient servant, 


EDWARD BATES. 
Hon. E. M. Stanton, 


Secretary of War. 





CASE OF COLONEL WEIR. 

The Governor of a State has no power to depose an officer or interfere 
with the organization of the regiment to which he belongs, after such © 
regiment is accepted and mustered into the service of the United States. 

| ATTORNEY GENERAL’s OFFICE, 
~ June 16, 1862. 

Sir: I have the honor to acknowledge the receipt of 
your letter of the 7th instant, enclosing a copy of special 
order No. 80, and other papers, and requesting my opinion 
whether, under the circumstances, you had authority to 
issue that order. 

The order in question is in these words: 

“¢2. Colonel William Weir, having been illegally deposed 
by the governor of Kansas, is reinstated in his position of 
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colonel of fourth regiment Kansas volunteers. Any orders 
that may have been given by the governor of Kansas for 
the consolidation of the fourth regiment with other Kansas 
troops are hereby revoked, and the regiment will preserve 
the organization it had prior to the issue of such order.” 

As your letter contains no statement of the facts under 
which the question arises, there are some things necessary 
to its intelligent consideration which I am compelled to 
assume as true, without explicit information. And it is 
only on this assumed basis of fact that I now undertake to 
express an opinion. If I am wrong in my assumption, 
you, having the means of knowing the truth, will be best 
able to estimate the value of my conclusions. 

I assume, then, that the fourth regiment of Kansas vol- 
unteers was one of the volunteer regiments accepted by 
the President under the provisions of the act of July 22, 
1861, to authorize the employment of volunteers, &c., and 
as such was mustered into the service of the United States; 
that Colonel William Weir was its commanding officer; 
and that, since the regiment was mustered into the service 
of the United States and whilst in that service, the governor 
of Kansas has attempted to depose Colonel Weir from its 
command and to consolidate it with other Kansas troops. 

If these be the facts, in my opinion the action of the 
governor of Kansas was without authority of law, and 
order No. 80 was a proper and legal exercise of the power 
of the Secretary of War as the minister of the President 
of the United States. 

By the second section of the act of July 22, 1861, the 
volunteers accepted by the President are made “subject to 
the rules and regulations governing the army of the United 
States,” and they are to be formed “by the President into 
regiments of infantry, with the exception of such numbers 
of cavalry and artillery as he may direct, &c., and to be 
organized as in the regular service.” The same section 
designates the officers of these regiments and provides 
further for their organization. 
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Among the rules and regulations governing the army 
of the United States to which these volunteers are thus 
subjected, are the rules and articles of war, one of which 
(the 11th) declares that a commissioned officer shall not be 
discharged the service but by order of the President of 
the United States, or by sentence of a general court-martial. 
(Bright. Dig., 74.) This rule is as applicable to the com- 
missioned officers of volunteers mustered into the service 
of the United States under the act of July 22, 1861, as it 
is to commissioned officers of the regular army. If the 
action of the governor of Kansas, in deposing Colonel. 
Weir, was intended to discharge him from the service, it 
was directly in the face of this rule, and is, of course, 
utterly illegal. 

But if it was only intended to remove him from the com- 
mand of the fourth regiment of Kansas volunteers, it was 
not less illegal. For that regiment, having been accepted 
by the President and mustered into the service of the 
United States, was under the command of the President 
of the United States, as commander-in-chief, and not under 
the command of the governor of Kansas. A loose idea 
seems to prevail in some quarters, that the governors of 
- the States have the right to control the organization of the 
troops from their respective States even after they are re- 
ceived into the service of the United States, and I presume 
it was under this impression that the governor of Kansas 
attempted to interfere with the organization of the fourth 
regiment in the present instance. If so, he was greatly 
mistaken. It is true that by the constitution of most, if 
not all, of the States, the governor is made commander- 
in-chief of the militia, but he remains commander-in-chief 
only until the militia are called into the actual service of 
the United States, when, by the national Constitution, 
(Art. IT, Sec. I,) the President becomes their commander- 
in-chief. It is not necessary to consider whether any dis- 
tinction exists between the militia and volunteers accepted 
under the act of July 22, 1861, since in neither case are 
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the troops in the service of the United States less under 
the command of the President, and none of the constitu- 
tional reservations in favor of militia will help the claim 
of the governor of a State to interfere with the organiza- 
tion of a regiment from his State, either by removing its 
officers or consolidating it with other troops, after it has 
entered the national service. Those reservations are found 
in the 17th clause of Sec. VIL, Art. I of the Constitution, 
which confers on Congress the power “to provide for or- 
| ganizing, arming and disciplining the militia, and for gov- 
erning such part of them as may be employed in the 
service of the United States, reserving to the States, re- 
spectively, the appointment of the officers and the authority of 
training the militia according to the discipline prescribed by 
Congress.” But even if the right of the governor, under 
the laws of the State he represents, to appoint the officers 
and train the militia be unquestioned, the power attempted 
to be exercised here was neither of these. It was the 
power to remove an officer and destroy a regimental organ- 
ization, the officer and the regiment being in the national 
service. If the governor can do these or either of these 
things, he can remove all the officers and disband all the 
regiments from his State. And if one governor can do 80, 
all the governors of the States possess the same power. 
Neither is there any limit of time or place to its exercise, 
so that if the governor of Kansas can sustain his assump- 
tion in this case, a combination of governors might utterly 
disorganize an army in the face of the enemy it was called 
out to meet, or disband it entirely. If the power to do 
this or anything like it exists, it must be found in the Con- 
stitution, for the whole scope of the legislation of Congress 
is at war with it, being all founded on the assumption that 
the troops furnished from the States to the national Gov- 
ernment are, when in its service, under the exclusive con- 
trol of the President as commander-in-chief, subject to the 
rules for their organization, arming, discipline and gov- 
ernment, which Congress may establish. 
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Giving to the constitutional reservations in favor of the 
States the most liberal construction which can be claimed 
for them, they confer no right on the State authorities to 
disturb the organization of militia or volunteer regiments 
in the national service, or to interfere in any way with the 
control which the President, under the national Constitu- 
tion and laws, shall exercise over them. 

Recognizing the constitutional reservations of the ap- 
pointment of officers referred to, Congress in the act of 
July 22, 1861, has provided that when vacancies occur in 
any of the companies of volunteers, the officers as high as 
captain shall be elected to fill them by the men of such 
companies, and when vacancies in the regiments occur 
above the rank of captain, they shall be filled by the votes 
of the commissioned officers of such regiment, and all 
officers so elected shall be commissioned by the respective 
governors of the States, or by the President of the United 
States. But this does not, by the remotest implication, 
give to the governor who may commission an officer the 
right to depose him when he is once elected, commissioned 
and received into the service of the United States. By 
the section just quoted, the right to take away the com- 
mission is, in a certain case, given to the commander of a 
separate department or a detached army, with the approval 
of the President, but it is nowhere given to the governor 
of a State, and in my opinion it does not exist. 

That the governors of the loyal States have, both per- 
sonally and officially, rendered most valuable and effective 
service to the national Government in its efforts to sup- 
press the present insurrection, is well known. And this 
service, with many of them, has not ended when the troops 
of their States entered into the employment of the United 
States. For the devoted and patriotic labors of some of 
these chief magistrates, in ministering to the wants of 
their soldiers in the. field, will shine among the brightest 
incidents of the war. But these labors are in aid of the 
Government, and with its approbation. They are per- 
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formed, not because it is a legal duty imposed by Congress, 
or, in many instances, even by their respective States, but 
under the impulse of a generous humanity and patriotism. 
Of course such assistance to the Government can afford 
no good pretext for any interference with the organization 
or control of regiments mustered into the national service. 

It seems hardly necessary to add, that if the fourth regi- 
ment of Kansas volunteers have been accepted and mus- 
tered into service under the act of July 25, 1861, Chap. 
XVII, or the second section of the act of July 31, 1861, 
Chap. XXXvV, the foregoing remarks apply to them with 
as much force as if they had been accepted and mustered 
in under the act of July 22, 1861, since the two acts first 
named are supplementary to that act, and all its provisions 
are extended to those acts. 

I am, therefore, clearly of opinion, if the facts above 
assumed be true, that you had full authority in law to issue 
the order in question. 

I am, sir, very respectfully, 
Your obedient servant, 
| EDWARD BATES. 
Hon. E. M. Stanton, 
Secretary of War. 





CASE OF A MARINE OFFICER LOST ON THE LEVANT. 


The word ‘‘pay,’’ as used in the Act of July 24, 1861, for the relief of the 
widows and orphans of the officers, marines, &c., of the sloop-of-war 
Levant, means ‘pay proper,’’ and does not include emoluments. 


ATTORNEY GENERAL’S OFFICE, 
June 17, 1862. 


Sir: By the act of July 24, 1861, for the relief of the 
widows and orphans of the officers, seamen and marines 
of the United States sloop-of-war Levant, section 2, Con- 
gress enacted that the widow, or child or children, and in 
case there should be no widow, child or children, then the 
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parent or parents, and if there should be no parents, the 
brothers and sisters of the officers, seamen, marines, and 
others in service, who were lost in said sloop-of-war, in- 
cluding captain’s clerk and assistant draughtsman, should 
be entitled to and receive, out of any money in the Treasury 
not otherwise appropriated, a sum equal to twelve month’s 
pay of their respective deceased relations aforesaid, in ad- 
dition to the pay due to the said deceased at the date of 
the loss of said vessel. Your letter of April last refers 
for my consideration the question whether, in the case of 
the marine officer who was lost on the Levant, the word 
“pay,” as used in the section quoted, is to be construed 
so as to exclude all pay or compensation but the “pay 
proper,” or that part which is fixed by law in money. 

Although, by the act of March 3, 1835, to regulate the 
pay of the navy, all allowances, except the pay in money 
therein fixed and one ration per day when attached to ves- 
sels for sea-service, were cut off, yet the officers of the 
marine corps, by the act of June 30, 1834, are declared 
entitled to the same pay, emoluments and allowances then 
or thereafter allowed to officers of similar grades in the 
infantry of the army, with certain specified exceptions. 
The compensation of a marine officer thus consists, ac- 
cording to the language of the service, partly of “pay 
proper,” that is, a fixed pay in money, and partly of “ emol- 
uments,” such as pay for servants, forage and the like. 

It is my opinion that, as used in the second section of 
the act of July 24, 1861, the word “pay” must be con- 
strued to refer only to the “pay proper” of the marine 
officer who was lost on the Levant, and cannot be held to 
include “emoluments” also. The word “pay,” in acts of 
Congress which concern the compensation of the officers 
and men of the army, navy and marine corps, has a well- 
settled and specific signification, and any construction 
which would enlarge its meaning to embrace the emolu- 
ments or allowances which are also given by law, in the 
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absence of a clearly expressed intent to use it in that sense, 
would lead to confusion and difficulty. It is very probable 
in passing this act, Congress did not advert to the fact that 
officers of the navy are compensated in one method and 
officers of the marine corps in another. But the distinc- 
tion nevertheless exists, and no injustice in the operation 
of this act will excuse a construction which perverts the 
well established meaning of its words. 
I am, sir, very respectfully, 
Your obedient servant, 


EDWARD BATES. 
Hon. GipEoN WELLES, ; 
Secretary of the Navy. 


CASE OF PAYMASTER BUCHANAN. 


A Paymaster in the Navy, retired under the act of December 21, 1861, 
and subsequently employed in active sea-service, is entitled to the proper 
“‘sea-pay’’ of his grade during the time of such employment. 


ATTORNEY GENERAL’S OFFICE, 
June 18, 1862. 

Str: I have the honor to acknowledge the receipt of 
your letter of the 12th instant, submitting for my opinion 
the question whether any existing law authorizes the allow- 
ance of “sea-pay” to a paymaster in the navy, retired by 
the operation of the act “‘to further promote the efficiency 
of the navy,” approved December 21, 1861, and subse- 
quently employed on duty at sea. 
. This act is to be construed pari materia with the prior 
acts relating to the retired list of the navy. That list was 
created by the act of February 28, 1855, (10 Stats., 616,) 
and the subsequent legislation relating to if not only con- 
templated the contingency that naval officers placed on it 
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might be recalled to active service, but provided, in express 
terms, that when called into active service they should 
' receive the pay of their respective grades during the term 
' of such service. (Act June 1, 1860, Chap. LXVII, Sec. 5.) 
The 25th section of the act of August 3, 1861, chapter 
XLI, provides that retired officers of the army, navy and 
marine corps, may be assigned to such duties as the Pres- 
ident may deem them capable of performing, and such as 
the exigencies of the public service may require. Of 
course when assigned by the President to active sea-service 
they are entitled to the “sea-pay” of their respective 
grades. | 

It is true that the 2d section of the act of December 21, 
1861, authorizes the President to assign officers retired 
under the first section of that act to shore duty, and gives 
such officers full shore pay when so employed, but I do not 
think it follows that this excludes them from employment 
and pay in active sea-service when the public exigencies 
demand of them such service. The 5th section of the act 
of June 1, 1860, and the 25th section of the act of August 
8, 1861, are laws of general operation, and, in my opinion, 
apply to all officers on the retired list—as well those placed 
there under the act of December 21, 1861, as those retired 
under ‘previous laws. Although the various acts under 
which the retired list has been created and filled, have pro- 
vided different methods for placing naval officers thereon, 
yet they all constitute one system, and should be construed 
together, so as to subject all retired officers, as far as prac- 
ticable, toa common rule. And whilst a different mode 
of calling retired officers to the command of squadrons or 
vessels is designated by the 3d section of the act of De- 
cember 21, 1861, I think that the provisions before cited, 
under which those officers may be assigned to active ser- 
vice and paid the proper rates for such service, apply to 
officers retired under the act of December, 1861, when the 
assignment is to active service in subordinate positions. I 
am, therefore, of opinion that a paymaster retired under 
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the act of December 21, 1861, and subsequently employed 
on duty at sea, should be allowed the proper “‘sea-pay” of 
his grade during the time of such employment. 
I am, sir, very respectfully, 
| Your obedient servant, 
EDWARD BATES. 
Hon. Gipron WELLES, 
Secretary of the Navy. 


THE FLOYD ACCEPTANCES. 


1. The acceptances by Mr. Floyd, Secretary of War, of the drafts drawn 
upon him by Russell, Majors & Waddell, and held by Messrs. Peirce 
& Bacon, are not legal contracts of the Government, and the United 
States is not legally bound to pay any money on account thereof. 

2. The question whether the United States is equitably bound to pay those 
drafts is not for the consideration of the Attorney General, but for 
the determination of the Judiciary and of Congress. 


ATTORNEY GENERAL’S OFFICE, 
June 20, 1862. 


Str: When I had the honor to receive your letter of 
April 21, 1862, referring to me the consideration of the 
claim of Messrs. Peirce & Bacon, as holders of certain 
drafts drawn by Russell, Majors & Waddell, upon the Sec- 
retary of War, and accepted by John B. Floyd, the then 
Secretary, I doubted for some time whether I could ven- 
ture to give any official answer touching the merits of the 
claim, because your letter does not contain, and was not 
accompanied by, any “case made,” or statement of facts, 
which I might fairly take to be the true and only facts 
upon which the merits of the claim ought to be determined. 
My office has no legal faculty to investigate and adjudge 
facts—no power to compel the presence of persons and 
papers, nor even to administer an oath. It cannot, there- 
fore, be expected of me to deal with the facts of the case 
beyond the means of knowledge which you have furnished 
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me, that is, “the report of the special committee of Con- 
gress and the letters of Peirce & Bacon accompanying this 
reference.” You also furnish, for my assistance in the 
matter of law, the printed arguments of four learned 
counsel, (Messrs. Goodrich & Cushing, of Boston, Mr. 
Black, of Washington city, and Mr. Broadhead, of St. 
Louis,) in support of the claim of Peirce & Bacon against 
the United States, for the amount of acceptances of Secre- 
tary Floyd, which they now hold. 

Accompanied by only these means of information, you 
propound to me the following questions: 

‘‘1, Whether the Government of the United States is 
legally or equitably bound to make payment to Peirce & 
Bacon, holders of the acceptances given by John B. Floyd, 
while Secretary of War, to Russell, Majors & Co., under 
the circumstances stated in the report of the special com- 
mittee of Congress, and in the letters of Peirce & Bacon, 
accompanying this reference? 

“2, What law or appropriation by Congress would 
authorize the Secretary of War to make payment of these 
acceptances, or any part thereof? 

‘63, Whether the Government of the United States have 
any, and what, interest or claim to the acceptances given 
by John B. Floyd, and specified in the letter of Peirce & 
Bacon, to the Secretary of War, dated the 18th of March, 
1862, and therein offered to be delivered up?” 

If the legal merits of the claim depended altogether upon 
the facts, as disclosed in the testimony which you have sent 
me, I could not venture to give a definitive opinion upon. 
them, because the testimony is contradictory in some par- 
ticulars, and wholly wanting in others, and thus it is appa- 
rent that all the facts of the case are not fairly before me. 

Some important facts, however, do appear with sufficient 
clearness, being plainly stated in the testimony and not 
contradicted, such as the following: 

1. That Russell, Majors & Waddell had contracts with 


the War Department for transportation, to a large amount, 
19 
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from Missouri and Kansas to Utah and other places in the 
far west; that those contracts stipulated for payment by 
the Government, by instalments, or rather successively, as 
the money should be earned by the performance of the 
work; and that the money was paid under the contracts, 
from time to time, as it was earned; and paid in the reg- 
ular and accustomed manner by the quartermasters at 
Leavenworth and Washington city, respectively. 

2. That Russell, using the name of his firm, drew a great 
many money orders, and to a very large amount, upon the 
then Secretary of War, Mr. Floyd, and that Mr. Floyd 
accepted them; that they were so drawn and accepted 
without any design or expectation that they should ever be 
presented to the War Department for payment; that they 
were drawn, not upon money already earned, but in anti- 
cipation of the contracts, and for the purpose of enabling 
Russell to raise money; and that it was understood and 
agreed between Russell and Floyd, that Russell should take 
up the acceptances at maturity, and retire them from the 
market; and that the acceptances now held by Messrs. 
Peirce & Bacon, and which form the basis of their present 
claim, are of that class. 

In proceeding to answer your first question, I waive the 
consideration of the supposed equitable obligation of the 
Government, beyond the law of the case, partly because 
all the facts which might touch the equities between the 
parties are not disclosed to me; but chiefly because the 
claimants in their letters to you and your predecessors, 
Messrs. Cameron and Holt, and by their counsel in the 
printed arguments, rest their claim upon the sole ground 
of the legal obligation of the Government to pay these 
drafts, which it is insisted are commercial bills of exchange, 
accepted by the Government, negotiated in open market, 
and now held by innocent purchasers, for value. 

That is the governing question in the case, and perhaps 
the only one which I ought now to consider. 

Certainly the War Department has lawful authority to 
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make contracts, binding upon the Government, for trans- 
portation and supplies for the army. This is a statutory 
power, and must be exercised according to law. In this 
case, the legality of the original contracts with ‘Russell, 
Majors & Waddell is not drawn into question; and those 
contracts seem to have been fulfilled, by the performance 
of the service, and the payment of the money. 

It is not denied that the Government, acting by the 
heads of departments, or by-other subordinate officers, 
may use bills of exchange, in the transaction of the public 
business, in cases proper for the use of such instruments, 
and under circumstances which make it necessary, or, at 
least, convenient to use them. And when so used; they 
come under the law merchant and are governed by its rules. 
But it is not every order for the payment of money, drawn 
by one public officer upon another, or by a creditor or con- 
tractor upon a disbursing officer, that is a bill of exchange. 
What is a bill of. exchange? is a judicial question, proper 
for the determination of the courts. It does not always 
depend upon the mere form of the instrument; for no 
particular form is required by law, but rather upon its 
basis, the character of the parties who use it, the nature 
of the transaction in which it is used, and the object to be 
attained by the use of it. Among merchants, it is an in- 
strument requiring the utmost good faith in all the parties, 
and a careful conformity to the rules of law and the usages 
of trade. It is not used as a common evidence of debt, 
as a bond or note is, but generally for the payment of a 
pre-existing debt; and its characteristic office is to transfer 
money from one man to another, or from one place to 
another. As a mercantile bill of exchange performs, to a 
large extent, the function of moncy in the general current 
of commerce, when once it has been drawn and accepted, 
and passed to an innocent purchaser for value, it ought to 
have the full confidence of the trading community, and to 
be as free as possible from doubt and cavil. It ought to 
be free from all equities between the original parties, and 
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to import an absolute debt at the time and place appointed. 
And this cannot be without exact knowledge of two very 
important facts—the genuineness of the acceptance, and 
the authority of the acceptor to bind himself by such an 
instrument, if he appear to act in his own right, or to bind 
his principal if he assume to act as an agent. These facts, 
every man who buys such a bill must ascertain for himself 
and at his own peril, for it is plain that if the agent had 
not authority from his principal to accept the bill, the ac- 
ceptance is void, as to the principal, and he is not bound 
by it. In such case, no matter how honest the endorsee, 
nor how much value he has paid, he has vested his money 
in a void security. And that not wholly without his own 
fault, for it was his business, (in the language of the Su- 
preme Court, 15 Pet., 393,) to look to “the genuineness of 
the acceptance, and the authority of the officer-to give it.” 

It is a general rule which admits of few exceptions, that 
a man who has money in the hands of another with a right 
to receive it now, or at some known future time, if he do 
not choose to demand it himself in person, may, by a 
written note, direct the holder of the money to whom he 
must pay it—it may be to the creditor, the child, the ser- 
vant of him who gives the order. And the holder of the 
money, in such a case, has a perfect right, if not a moral 
obligation, to admit the goodness of the draft, and promise 
to pay it, and that is an acceptance. Still, it does not 
follow that the order is a bill of exchange. If it be a bill 
of exchange, it is made so by the drawer, and is perfect 
the moment he gives it out; and its character, as such, is 
not altered by the acceptance or refusal of the drawee. 

Two questions here demand consideration— 

1. Are these drafts, as now held by Messrs. Peirce & 
Bacon, commercial bills of exchange, subject to the law 
merchant? 

2. If they be such bills, had Mr. Floyd, as Secretary of 
War, lawful authority to accept them so as to bind the 
United States for their absolute payment? 
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As to the first: I have already given a brief statement 
of what I consider a bill of exchange to be, in point of 
law. The definition, the description, and the general rules 
of law applicable to bills of exchange are so familiarly 
known to intelligent merchants and lawyers, that I forbear 
the citation of many authorities upon that branch of the 
subject. Ionly refer at large to Chitty on Bills, p. 134, 
&c.; also, for Agency, p. 27, &c. 

The drafts held by Peirce & Bacon have not been seen 
by me, but I accept, as sufficiently reliable for this argu- 
ment, the information furnished by Messrs. Peirce & Bacon 
themselves as to the form of the drafts. In their statement 
of case for the opinion of their counsel, Mr. Goodrich? as 
to the liability of the Government, they say, ‘“‘ We are the 
holders of sundry acceptances, drawn by Russell, Majors 
& Waddell upon the War Department, and accepted by 
Secretary Floyd, of which the following are samples.” (Of 
course, each one of the rest is in the one or the other of 
these forms.) 


¢ $20,000. Wasuineton, November 26, 1859. 

‘‘Ten months after date pay to our own order, for value 
received, at the Bank of the Republic, New York city, 
twenty thousand dollars, and charge to account of our con- 
tracts for supplies of the army in Utah. 

‘RUSSELL, MAJORS & WADDELL. 
“Hon. J. B. Fioyp, 
‘“‘ Secretary of War.” 

Endorsed upon the back: *RussELL, Masors & WADDELL.” 

Written upon the face: 

sia ta be War DEPARTMENT, November 26, 1859. 


“‘ Accepted. 
“JOHN B. FLOYD, 


“‘ Secretary of War.” 


$5,000. WasHineton City, August 15, 1860. 
‘Seven months after date pay to our own order, at the 
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Bank of the Republic, New York, five thousand dollars, 
for value received, and charge to our transportation con- 
tract of the 12th day of April, 1860. | 
“RUSSELL, MAJORS & WADDELL. . 
“Hon. J. B. Fioyp, 
‘¢ Secretary of War.” 


Endorsed upon the back: “Russet, Masors & WADDELL.” 


Written upon the face : 


‘No. 58. Accepted. cea 
ce 


| ‘‘ Secretary of War. 
‘War DEPARTMENT, 22d August, 1860.” 


Their statement proceeds: ‘ Russell, Majors & Waddell 
were contractors with the War Department for supplies 
and transportation for the use of the army in Utah. We 
have no means of stating the terms of their contracts, ex- 
cept so far as they appear or may be implied from the bills 
of exchange.” 

On this I remark— 

1. These forms are well enough for bills of exchange, 
if the facts warranted the forms. 

2. Peirce & Bacon dealt directly with Russell, Majors & 
Waddell, (who were both drawers and endorsers of the 
drafts,) and thus they themselves began the operation of 
giving currency to these drafts. 

8. They did it with full knowledge that Russell, Majors 
& Waddell were Government contractors “for supplies and 
transportation for the use of the army in Utah.” And, 
dealing with them as such contractors, they probably knew 
in fact, and in contemplation of law were bound to know, 
that the drafts were drawn upon money to be earned 
under those contracts, and to be paid according to the terms 
thereof. 

4, And yet, without assigning any reason for their lack 
of knowledge, they avow their ignorance of the terms of 
the contracts under which they were vesting large sums of 
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money; and they utterly ignore the statute laws which 
govern such contracts. 

5. Under these circumstances it requires, I think, some 
degree of boldness to affirm that Messrs. Peirce & Bacon, 
who I understand are eminent merchants, are prudent and 
innocent holders of the drafts, for value , believing them to 
be mercantile bills of exchange. 

I said above that the claimants rested their right upon 
the sole ground of legal obligation, resulting from the facts 
of the drawing, the accepting, and the endorsing of the 
drafts. Perhaps that statement ought to be a little modi- 
fied; for I perceive that one of the learned counsel (by way, 
I suppose, of committing the Government to an acknowl- 
edgement of the validity of the drafts, as accepted,) states, 
in his printed argument, that “acceptances taken by them 
and their correspondents had been duly paid, as they ma- 
tured.” That is a clear mistake of fact. Not one of them 
was paid by the acceptor, at maturity, or ever; and that alone 
is due payment. If Russell (who was at once drawer and 
endorser) took them up and retired them, that is not due 
payment, but is only the carrying out by Russell of his 
private bargain with Floyd, whereby he (Russell) was to 
‘be enabled to raise money in advance of his lawful con- 
tracts, by selling the simulated securities of the Govern- 
ment, in the shape of accepted drafts, which the drawer, 
and not the acceptor, was to redeem. 

The War Department has never recognized these drafts 
as debts, legally binding upon it. Four Secretaries, in 
rapid succession—Floyd, Holt, Cameron, Stanton—have 
had the matter urgently pressed upon them; yet not one 
of them has paid a single one of those drafts. And, 
although three sessions of Congress have been held since 
the beginning of this difficulty, still, I believe, not one of 
those four Secretaries has included this item in his estimate 
of appropriations proper to be made by Congress for the 
- public service. Why? I cannot certainly know, but pro- 
bably because every one of them, knowing the statute law, 


296 HON. EDWARD BATES 
| The Floyd Acceptances. 


knew that the Secretary of War had no authority to bind 
the United States by accepting a contractor’s draft in ad- 
vance of his contract, and before he had earned the money 
drawn for. 

Now, an order to pay money, and an acceptance (which 
is an implied promise to pay) on a particular contingency, 
which may or may not exist, is not a mercantile bill of ex- 
change; for, however respectable and solvent the names 
of the drawer, the acceptor, and the endorser, it does not 
import an absolute debt, payable at the time and place 
named, It cannot command the confidence of the trading 
community, nor pass current in the money market, for the 
plain reason that every holder must take it at his own risk, 
assuming the duty to ascertain for himself the existence 
of the facts necessary to make the instrument an available 
security—in other words, that the contingency will happen. 
Such a paper may be a very good contingent order for 
money, but not a commercial: bill of exchange. 

The word drajt is generic, and comprehends all the spe- 
cies of money-orders—embracing bills of exchange, checks 
on bankers, and indeed every variety of written directions 
to pay money. All of them are drafts, conferring rights 
and imposing obligations upon all who deal in them, as 
the laws apply to their respective cases; but certainly they 
are not all commercial bills of exchange. If a public con- 
tractor draw upon the fiscal agent of the Government for 
money supposed to be due him, by the terms of a written 
contract, it 1s, of course, subordinate to the contract; for 
the contractor can have no right to draw, nor the agent 
to promise to pay, otherwise than according to contract. 
Such a draft may be a good order to pay, under the circum- 
stances, but surely not a commercial bill of exchange. 

That Mr. Peirce knew the quality of these drafts, and 
the circumstances under which they were drawn and ac- 
cepted, is manifest from his letters which you sent me, and 
especially from his testimony given before the committee 
of the House of Representatives. (See printed report, p. 
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859, &c.) He knew that the drafts were drawn in reference 
to written contracts for supplies and transportation; that 
they were drawn in advance of those contracts, and for 
money, at the date of the drafts, unearned under the con- 
tracts. And, under the circumstances, it is fair to impute 
to him the knowledge that Russell, and not Floyd, was 
expected to take up the drafts. He believed, with Floyd, 
(see his printed testimony as above,) that these drafts 
were the best public securities, because the appropriation 
was already made to pay Russell, Majors & Waddell’s 
contracts, and so “‘no further action of Congress was neces- 
sary.” , 

In my opinion these drafts are not mercantile bills of 
exchange—not negotiable paper, under the law merchant. 

The learned counsel of Messrs. Peirce & Bacon, all four 
of them, begin by assuming the main question in the case— 
that is, that these drafts are mercantile bills of exchange, 
that the United States had become a party to them by the 
acceptance of Mr. Floyd, and that they had been nego- 
tiated in open market. Assuming these fundamental 
propositions as true, a very easy and simple process of . 
reasoning, (if, indeed, any reasoning be necessary in such 
a case,) leads to the inevitable conclusion that the United 
States ought to pay the money. It needs no argument to 
convince me that the United States, like a private person, 
ought, in all honesty, to fulfil its contracts. Iam not re- 
sisting the conclusion drawn from the assumed premises, 
but denying the premises themselves—denying that these 
acceptances of Mr. Floyd constituted any contract of the 
United States. 

As to the second question—that is, had Mr. Floyd, as 
Secretary of War, and, in that capacity, agent of the 
United States, authority to accept these drafts, so as to 
bind the Government? ) 

It seems to me very clear that he had no such power; 
that it did not belong to him, as a general power inherent 
in his office, or incident to the discharge of any duty im- 
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poset upon him by law; and, moreover, that it is forbidden 
y statute. 

The United States always, and individuals often, act by 
agents, as well in regard to bills of exchange as other pecu- 
niary transactions; and I am not aware of any legal dif- 
ference between these two kinds of agencies, public and 
private, so marked as to need the separate consideration 
here of each kind. For the purposes of this argument I 
will suppose that they are alike, and are governed by the 
same law, with perhaps this difference, that it is generally 
easier to ascertain the powers of a public agent, who is 
such by reason of holding a public office, than the powers 
of a private agent, because the powers and duties of the 
former are granted and limited by law, and therefore are 
presumed to be known to all men, whereas the powers and 
duties of the latter depend upon the will of the individual 
employer, and are evidenced only by private acts. 

I assume it as a general principle, inculcated by the 
whole theory and practice of our Government, that there 
is no officer under the Constitution, from the President 
down to a disbursing clerk, who is entrusted by law with 
unlimited power over the money and the credit of the 
nation—no officer who has authority by law to create valid 
debts against the nation in any form, and especially by the 
bare fact of accepting bills of exchange, and that too 
without any rule but his own judgment, or any limit but 
the interest of himself and his friends. Such a power 
would be at war not only with the theory of our institu- 
tions, but with our history and our legislation from the 
very beginning of the Government. There is no subject 
of legislation in regard to which Congress has habitually 
exhibited such vigilant caution and such jealous distrust, 
as the custody and disposition of the public money. The 
statute book abounds with checks and guards against those 
officers who are entrusted with the keeping of the public 
funds, and with penal denunciations against those who 
abuse that trust. Yet it is now seriously claimed that the 
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head of a department, (and consequently any subordinate, 
who is entrusted with the keeping and the paying of the 
public money, or the making of any contracts,) has power 
to create and establish a debt against the United Stztes, 
by the bare fact of the acceptance of a bill of exchange, 
without any reference to the amount involved, or to the 
truth or falsehood of the facts upon which the bill is sup- 
posed to be founded. The acceptance of the Secretary of 
War, they insist, admits all material facts, and concludes 
the Government. 

One of the learned counsel in his printed argument thus 
compendiously states the law of the case, in favor of his 
clients: 

‘‘The Secretary, by an unconditional acceptance of the 
drafts, admits the contracts, and the right of the drawers, 
under their contracts, to make the drafts. These admis- 
sions, in contemplation of law upon the facts stated, in my 
judgment, are conclusive in your favor as indorsees. The 
United States cannot be permitted to say that the drawers 
are not contractors, or that they were not authorized to 
make the drafts. This is the result of the principle that 
an acceptor who makes an unconditional acceptance, can- 
not resist the title of the holder by saying he had no funds, 
or the drawer had no right to make the draft. This prin- 
ciple is applicable to the United States, as acceptors, to 
the same extent as it is to an individual who becomes an 
acceptor.” 

If all this be true, there is no room for argument, and 
no possibility of escape; for it boldly assumes every mate- 
rial fact and every legal doctrine necessary to establish a 
perfect claim against the Government. It assumes that 
the Secretary of War has “a general authority,” a broad, 
unlimited power, to accept bills of exchange, in the name 
of his office, so as to bind the nation. It assumes that be- 
cause the Secretary wrote across the face of the bills these 
words, “ Accepted, John B. Floyd, Secretary of War,” the 
United States has admitted that Russell & Co. had contracts 
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with the Government under which they had the right to 
draw the bills, (and, of course, if they had a right to draw, 
there was a corresponding duty to accept and pay,) without 
any reference to the terms of the contracts, (for the terms 
ure not stated,) and without any regard to the number of 
the drafts or the amount drawn for! And it assumes that 
these admissions are “conclusive” in favor of the claim- 
ants; and that the United States is, by some latent potency 
in the words “accepted, John B. Floyd, Secretary of War,” 
estopped, concluded, “not permitted” to deny the obliga- 
tion to pay the drafts, however large the amount; nor to 
inquire into the truth or falsehood of the assumed facts! 

These assumptions are all made without any reference to 
the statute law; for it is not-even claimed that there is any 
act of Congress granting such enormous power to the Sec- 
’ yetary of War, or to any officer of the Government. But 
the power is inferred, by construction only, from the sup- 
posed nature and character of his legal duties. Waiving 
all prolonged argument against such startling inferences 
and dangerous constructions, I content myself with quoting 
a dictum of the Supreme Court, delivered by Chief Justice 
Marshall, in the case of the Postmaster General vs. Early, 
(12 Wheat., 136.) In that case, treating of the powers 
and duties of the Postmaster General, and the construction 
which had been attempted to be put upon them, and upon 
the laws which govern them, the Court uses this emphatic 
language: “ That construction which will produce a conse- 
quence so directly opposite to the whole spirit of our legis- 
lation ought to be avoided, if it can be avoided without a 
total disregard of those rules by which courts of justice 
must be governed.” 

Thus far I have endeavored to treat of the authority of 
the Secretary to accept these drafts, upon general princi- 
ples, and in view of his official relations to the nation, as 
one of its fiduciary agents. Let us see now whether there 
is any statutory prohibition against his giving such accept- 
ances. 
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The act of Congress of January 31, 1823, ee: 9, sec- 
tion 1, (3 Stats., 723,) provides, “that from and after the 
passage of this a no advance of public money shall be 
made in any case whatever; but in all cases of contracts 
for the performance of any service, or the delivery of arti- 
cles of any description for the use of the United States, 
payment shall not exceed the value of the service rendered, 
or of the articles delivered, previously to such payment.” 

[There are two provisos to this section, giving to the 
President certain special powers, in the cases therein maen- 
tioned, which do not touch the matter in hand. | 

It is the plain meaning of this law, that no money shall 
be advanced to contractors; that is, that no money shall 
be paid to them on account of their contracts before the 
actual performance of the service or the delivery of the 
articles stipulated for. And this not only forbids the con- 
tracting officer of the Government to pay the money in 
advance, but forbids him also to contract for such payment; 
for, manifestly, he cannot lawfully contract in behalf of 
the Government to do a thing which the law forbids to be 
done. 

If it be said that the giving of these acceptances is not 
an advance of public money, is not a payment exceeding 
the value of the services rendered or the articles delivered, 
I answer it is an attempt to enable the contractor to raise 
money, under color of his contract, which he had no right 
to have by the contract,itself. It is an effort to pledge the 
faith of the nation, in a vendible form, for the obvious 
purpose of enabling the contractor to get money on account 
of his contract before the Government owed him anything 
for service done or goods delivered under the contract. If © 
this be not verbally and technically a breach of the statute, 
itis plainly an indirect contrivance to have money advanced 
to the contractor in fraud of the act of Congress. 

Again, the act of February 26, 1853, chapter 81, section 
1, (10 Stats., 170,) entitled “An act to prevent frauds upon 
the Treasury of the United States,” provides, “That all 
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transfers and assignments hereafter made, of any claim 
upon the United States, or any part or share thereof, or 
interest therein, whether absolute or conditional, and what- . 
ever may be the consideration therefor, and all powers of 
attorney, orders, or other authorities for receiving payment 
of any such claim, or any part or share thereof, shall be 
absolutely null and void, unless the same shall be freely 
made and executed in the presence of at least two attesting 
witnesses, after the allowance of such claim, the ascertain- 
ment of the amount due, and the issuing of a warrant for 
the payment thereof.”’ 

Since the receipt of your letter, you have, at my request, 
caused me to be furnished with a copy of two of the con- 
tracts made by Russell, Majors & Waddell, with the Quar- 
termaster General, approved by Mr. Floyd, then Secretary 
of War. By these it appears that the quantity of freight 
to be carried was not precisely stipulated in the contracts, 
nor foreknown to the parties, but depended upon the exi- 
gencies of the Government, and the directions of the quar- 
termasters in charge; that the money did not fall due in 
any stipulated amounts or at stipulated times, but accord- 
ing to the amount of freight carried to particular places or 
particular distances, at rates fixed in a bill of prices, which 
forms a part of the contracts; and that there were con- 
tingent claims agreed for, which might or might not exist 
and be allowed. | 

And thus it appears that, under these contracts, settle- 
ments from time to time were indispensable; for in no 
other way could there be “an allowance of such claim, and 
the ascertainment of the amount due, and the issuing of a 
warrant for the payment thereof,” as provided for in the 
above cited act of 1853. If these drafts were intended by 
the parties to be “orders”? upon the contract money, then 
they were expressly forbidden by the act; and if they were 
intended to be general, commercial bills of exchange, 
without reference to the contracts or to the funds to arise 
under them, then they had no honest foundation in fact or 
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law, and, consequently, the Secretary of War had no au- 
thority to pledge the national faith for their payment. If 
he had such authority, it must rest upon the assumption 
that he is the general agent of the United States, with full 
power to charge the nation with indefinite debts, with no 
guide for his conduct but his own discretion, and no re- 
straint but his personal honesty. | 

It is claimed, on the part of Messrs. Peirce & Bacon, 
that the long practice of the Government, and a long course 
of judicial decisions, do plainly establish the legality of 
their present demand. [I cannot concur in that opinion; 
and in expressing my dissent, in view of the authorities 
- cited in their behalf, I shall not weary you with any critical 
examination of the numerous cases referred to; for all of 
them, it seems to me, are substantially embraced within 
and covered by the leading case—the United States vs. 
Bank of the Metropolis, 15 Peters’ Rep., p. 378. That was 
an action of assumpsit, for the balance of an account; the 
plea was the general issue only. No bill of exchange or 
other draft was pleaded on the record by either party, and 
so there could not be any direct issue of fact or Jaw upon 
the existence or the legality of any such instrument. At 
the trial, indeed, the defendant gave in evidence certain 
drafts which had been drawn by mail contractors, drawn 
in some instances upon the Postmaster General, and in 
others upon the treasurer of the General Post Office, (who, 
I suppose, is in fact the disbursing clerk of that Depart- 
ment.) These drafts, it seems, were accepted by those 
officers, respectively, and had passed to the bank by en- 
dorsement in the way of trade. . 

The bank claimed to be allowed the amount of these 
drafts, by way of offset against the balance due to the United 
States, upon the account; and the court allowed the offset, 
and gave judgment accordingly. The Supreme Court — 
simply affirmed the judgment of the court below. 

Viewing this judgment in itself, and in its legitimate 
legal consequences, there is nothing in it conflicting with 
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my doctrines as herein expressed. Tor the action of the 
court did no more than allow the amount of the drafts to 
be set off against so much of the balance of account due 
the United States. And it is now the well-established doc- | 
trine of the Supreme Court, that equitable as well as legal 
claims may be allowed in offset. (See Gratiot vs. United 
States, 15 Peters, 3836—especially p. 870.) And if it were 
made known to the court, by investigation of the circum- 
stances, that the amount of the drafts was honestly and 
equitably due to the holder, the court could do no other- 
wise than allow it to be set off, even though the court 
should be of opinion that the Postmaster General and the 
- treasurer had no lawful authority to accept those drafts as 
bills of exchange. 

It is not, however, the judgment of the court that the 
claimants rely upon, but rather what was said, arguendo, 
by the learned judge who pronounced the opinion. It is 
true that there are several passages in the reported opinion 
tending to show that the court treated the drafts used in 
evidence in that case as bills of exchange, subject to the 
law merchant, and argued to the effect that the United 
States, when it becomes a party to negotiable, commercial 
paper, is, like private men, bound by that law. Still, there 
is not a sentence in the opinion tending to the conclusion 
that the nation is bound by the mere fact of acceptance 
by its officer. To the contrary, the court left the party in 
that case, under the burden imposed upon all by the well- 
~ known law of agency, that 1s, whoever deals with a known 
agent must, at his own peril, know the character and ex- 
tent of the agent’s power. For the court, after stating 
various important matters which are admitted and fore- 
closed by a genuine and authoritative acceptance, uses the 
plain and strong language: “All he had to look to was the 
genuineness of the acceptance, and the authority of the 
Officer to give it.” 

Upon the whole, I am clearly of opinion that the ac- 
ceptances by Mr. Floyd, the Secretary of War, of the drafts 
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drawn upon him by Russell, Majors & Waddell, now held 
by Peirce & Bacon, are not legal contracts of the United 
States, and that the United States is not legally bound to 
pay any money on account thereof. 

As to the supposed equity of the claim, beyond the law, 
I must decline to attempt the investigation. Such en- 
quiries, it seems to me, do not properly belong to my 
office, but to the judiciary and to Congress. Indeed, it 
seems strange to me, and is rather a suspicious circum- 
stance, that this matter has never been presented to the 
Court of Claims, where both the law and the equity of 
the case could be fully heard and determined. It has been 
objected, I know, that a proceeding in that court would 
be ineffectual, because it cannot enforce the payment of 
the debt when ascertained and adjudged. But that objec- 
tion lies equally against all courts; for none of them, not 
even the highest, can issue execution against the United 
States, or compel the Government to pay a dollar. No 
money can be drawn from the Treasury, for any purpose, 
but in consequence of appropriations made by law. It 
follows, therefore, in every such case, that the actual pay- 
ment must depend upon the action of Congress. And I 
cannot question the wisdom and justice of Congress, by 
doubting its readiness to make appropriations which may 
be necessary to pay all honest claims against the Govern- 
ment, whenever lawfully allowed, by the proper tribunals. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. E. M. Stanton, 
Secretary of War. 
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CASE OF COLONEL WEIR. 


1. The 10th Section of the Act of July 22, 1861, was not referred to, in the 
previous opinion on this case, for the purpose of pointing out the 
method by which vacancies in offices in volunteer regiments are to 
be filled; but merely for the purpose of illustrating the view taken 
of the point considered in that opinion, viz: the power of governors 
to depose officers of sueh regiments in service. 

2. The method of their appointment is fixed by the 3d Section of the Act 
of August 6, 1861. 

ATTORNEY GENERAL’S OFFICE, 
June 23, 1862. 

S1r: In my opinion of the 16th instant, on the question 
of the power of the governor of Kansas to depose Colonel 
Wm. Weir from the command of the fourth regiment 
of Kansas volunteers, and consolidate that regiment with 
other Kansas troops, I referred to that section of the act 
of July 22, 1861, (section 10,) which directs the manner 
of filling vacancies in the company and regimental officers 
of regiments organized under that act, as a recognition of 
the constitutional reservation to the States of the right to 
appoint officers of such regiments. My reference to that 
provision was merely incidental, and for the purpose of 
showing that the power therein given to the governors of 
States to issue commissions to officers so elected, did not, 
by the remotest implication, confer on them the power to 
depose officers who had been regularly commissioned and 
received into the service of the United States. 

But I did not mean to refer to that section of the act of 
July 22, 1861, as providing the method by which vacancies 
in company and regimental offices are to be filled. For, by 
the 8d section of the act of August 6, 1861, chapter LVI, 
that section is repealed, in these words: 

‘That vacancies hereafter occurring among the commis- 
sioned officers of the volunteer regiments shall be filled by 
the governors of the States, respectively, in the same man- 
ner as original appointments. And so much of the 10th 
section of the act approved July 22, 1861, as is inconsist- 
ent herewith, be, and the same is hereby, repealed.” 
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This provision, also, in recognition of the constitutional 
reservation referred to, of course, furnishes the rule by 
which vacancies in the officers of volunteer regiments are 
to be filled, and, I may add, does not, any more than the 
section it repeals, confer on the governors who made such 
appointment the power to depose the officers so appointed. 

This explanation, which in no wise affects the point con- 
sidered in the opinion of the 16th inst., is made because I 
learn that the publication of a single paragraph of that 
opinion has created the impression that the 10th section. 
of the act of July 22, 1861, is mentioned as the existing rule 
for filling vacancies in company and regimental officers. 
Any one who reads the whole of the opinion referred to, 
will see that the allusion to that section was not made for 
that purpose; but simply, as I have said, to illustrate the 
position that Governor Robinson could not sustain the 
power he claimed. 

T am, sir, very respectfully, 
Your obedient servant, 
| EDWARD BATES. 
Hon. E. M. Stanton, 
Secretary of War. 





CLAIM OF PERRY E. BROCCHUS. 


Mr. Brocchus is not legally entitled to any salary, as Associate Justice of 
Territory of New Mexico, from the date of his appointment to that of 
his removal, having never visited the Territory, nor taken the oath of 
office, nor entered on the performance of his duties. 


ATTORNEY GENERAL’S OFFICE, 
June 28, 1862. 
__§rr: I have the honor to acknowledge the receipt of 
your letter of the 4th inst., by which I learn that the Hon. 
Perry E. Brocchus was appointed an associate justice of 
the supreme court for the Territory of New Mexico, on 
the 4th day of January, 1861, for four years; that, on the 
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18th of March following, he formally accepted the appoint- 
ment; that, on the 30th of April, 1861, he was superseded 
by the appointment of Sydney H. Hubbell, of which last 
appointment there is no evidence that Mr. Brocchus was 
officially notified; that Mr. Brocchus was in Washington 
at the time of his appointment, and remained here from 
that time until he was superseded, making, as he alleges, 
preparations to go to the Territory; but he did not take 
the oath of office, or enter upon the performance of its 
duties. You, also, state that he claims his salary from the 
24th of January to the 380th of April, 1861, and you re- 
quest my opinion whether he is legally entitled to his 
salary from the date of his appointment to that of his 
removal. 

I have attentively considered the decision of the First 
Comptroller of the Treasury, and the written argument of 
Mr. Brocchus, and I am clearly of opinion, in accordance 
with the view of Mr. Whittlesey, that Mr. Brocchus is not 
legally entitled to his salary from the date of his appoint- 
ment to that of his removal. A statement of the grounds 
of this opinion, seems to me, to be quite unnecessary, in 
view of the full consideration they have received from the 
First Comptroller. 

T am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. 8. P. CHassz, 
Secretary of the Treasury. 





CASE OF GEORGE G. STODDARD. 


The President may lawfully give Mr. Stoddard a commission as Second 
Lieutenant in the Marine Corps, under the circumstances of his case. 


ATTORNEY GENERAL’S OFFICE, 
July 1, 1862. 
Str: Since I had the honor to receive your letter of 
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June 20, relating to the appointment of George G. Stod- 
dard as a second lieutenant in the marine corps, I have 
been so closely engaged that I have not been able, until 
now, to answer it. | 

The act of Congress of July 25, 1861, provides for an 
increase in the number of the officers of the marine corps; 
and the 8d section thereof imposes a limitation as to the 
age of the applicants, in these words: ‘‘That the appoint- 
ment of commissioned officers to be made under the pro- 
visions of this act shall be of persons between the ages of 
twenty and twenty-five years; and shall be subjected, under 
the direction of the Secretary of the Navy, to an examina- 
tion as to their qualification for the service to which they 
are to be appointed.” 

Mr. Stoddard, it appears, attained to the age of twenty- 
five years, (the legal maximum of appointees,) on the 
twenty-fourth day of April last. He must have been an 
applicant for the office on or before the fourth day of that 
month, for upon that day a letter was addressed to him, 
(from your department, no doubt,) “authorizing him to 
appear before a board of examiners;” and your letter goes 
on to state that he was examined, and found qualified, on 
the 22d of the same month; and, on the 28d, he was nomi- 
nated to the Senate, the letter nominating stating that he 
was born on the 24th of April, 1837. His nomination, 
you say, was confirmed by the Senate on the 14th of June. 

And, under these circumstances, the question pro- 
pounded to me is, in substance, this: Can a commission 
be lawfully issued to Mr. Stoddard under the act of Con- 
gress referred to? 

I need not discuss the signification of the word appoint- 
ment, for it has various meanings, and the true sense can 
only be known by a study of the subject-matter and the 
context in which it is used. 

This case does not present the question, at what time an 
officer is so authentically certified as to be known and 
respected in his official relations; nor the question, when 
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he is so inducted into his office as to be entitled to be paid 
for his official services; nor yet the question, at what time 
the officer has a legal right to receive the final evidence 
of his appoiniment, to wit: the commission. Your question 
applies solely to the eligibility of Mr. Stoddard; that is, 
had the President lawful power to choose Mr. Stoddard to 
be a second lieutenant of marines, at the time when he 
did actually choose him, and name him to the Senate for 
office, asking the Senate to consent to and ratify his act. 

That is the question in this case. And I am clearly of 
Opinion that Stoddard was eligible, and that the President 
had lawful power to appoint him, subject only to the con- 
sent of the Senate. In such case, the Senate has no power 
to appoint, but the power only to arrest and prevent the 
appointment by the President. The action by the Senate, 
upon the President’s nominations, is always and necessa- 
rily relative, for all that it can do is to reject or affirm what 
the President has already done. 

I am of opinion that it is lawful and right to give Mr. 
Stoddard his commission. | 

I have the honor to be, most respectfully, 
. Your obedient servant, 


EDWARD BATES. 
Hon. GipEon WELLES, 
Secretary of the Navy. 


CLAIM OF MARSHALL O. ROBERTS. 


Marshall O. Roberts is entitled to compensation for the loss of the steamer 
‘*Star of the West,’”’ under the circumstances of that case. 


ATTORNEY GENERAL’S OFFICE, 
July 5, 1862. 
A eesolauion of Congress, entitled ‘A resolution in rela- 
tion to the claim of Marshall O. Roberts, for the loss of © 
the steamer ‘Star of the West,’” approved May 20, 1862, 
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for reasons assigned in the pian: thereof, enacts and 
provides, as follows: 

‘That the said claim be referred to the Attorney Gen- 
eral, with authority to act upon the same, in the same 
manner as the Secretary of War could have done had he 
not been consulted as counsel in the case; and that such 
sum as shall be ascertained to be due, if any, be paid, in 
the same manner as if the same had been allowed by the. 
Secretary of War, out of any money in the treasury — 
otherwise appropriated.” 

Under this resolution, and intending to do what, I sup- 
pose, the Secretary of War ought to do, and would do, if 
he acted upon the subject-matter, I have carefully exam- 
ined all the documents submitted to me in support of the 
claim of Marshall O. Roberts for the loss of the steamer 
“Star of the West.” 

The case appears to be substantially and briefly this: 
On or about the 11th of March, 1861, the Government, 
acting by the War Department, chartered of Marshall O. 
Roberts his steamer, the “Star of the West,” then lying 
at New York, for a voyage from the port of New York to 
the bar outside the port of Brazos Santiago, Texas, to 
carry out government stores, and bring back such officers 
and soldiers as might be put on board there. 

The charter party does not stipulate, in terms, for the 
safety of the vessel out from and back to New York; but 

when Mr. Roberts, on that account, objected to executing 
the document, it was agreed by the War Department that 
the owners should look to the Government to ensure the 
safe arrival of the ship back to the port of New York. 

Under this agreement the voyage was undertaken, (along 
with two other ships, which returned safely,) and was suc- 
cessfully accomplished to Brazos Santiago, moving under 
convoy of a national war steamer. The convoy ship left 
the ‘‘Star of the West” at that place, where she remained 
unprotected for some days, waiting the arrival of the off- 
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cers and soldiers who were to return, in the “Star of the 
West,” to New York. 

While waiting for that purpose, and without any fault 
on her part, the vessel was seized by an overpowering 
force of armed insurgents, and was carried into the port 
of New Orleans, then in the hands of the public enemy, 
and, thus, was a total loss to the owner. 

By the terms of the charter purty, no payment was to 
be made for the use of the vessel until her arrival at New 
York. ) 

Under these circumstances, I am clearly of opinion that 
the United States ought to pay to Marshall O. Roberts the 
value of his lost vessel; and I am satisfied, from the docu- 
mentary evidence before me, that the value of the said 
vessel, “Star of the West,” is one hundred and seventy-five 
thousand dollars. 

Therefore, I do allow the claim of the said Marshall O. 
Roberts, and do ascertain the amount due to him from the 
United States to be $175,000. 

And acting as the substitute of the Secretary of War, as 
provided in the said resolution, I do direct the Quarter- 
master General to cause the same to be paid out of any 
money in the Treasury not otherwise appropriated. 


EDWARD BATES. 





CASE OF THE LEGISLATURE OF-COLORADO TERRITORY. 


The Legislature of Colorado Territory, under the organic act, had author- 
ity to increase the number of the members of the House of Representa- 
tives, and the thirteen persons elected in December, 1861, under the 
territorial law, are as lawfully members of the House of Representatives 
of the Territory as those elected under the organic act in August of the 
same year. 


ATTORNEY GENERAL’s OFFICE, 
July 9, 1862. 
Sir: Your note of yesterday afternoon, (which is en- 
dorsed upon, and refers to a letter of Governor Evans, of 
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Colorado, to you, dated June 27, 1862,) propounds to me 
the following question: 

‘Whether the persons who have been elected, [as mem- 
bers of the legislative assembly of Colorado Territory, ] 
are competent to constitute themselves a legislature for 
the Territory of Colorado ?” 

The organic act of Congress for constituting the Terri- 
tory of Colorado was passed on the 28th of February, 
1861. (12 Stats., 172, Ch. 59.) In sec. 4 of the act it is 
provided, “that the legislative power and authority of said 
Territory shall be vested in the governor and a legislative 
assembly. The legislative assembly shall consist of a coun- 
cil and house of representatives. The council shall con- 
sist of nine members, which may be increased to thirteen, 
having the qualifications of voters as hereinafter prescribed, 
whose term of service shall continue two years. 

“The house of representatives shall consist of thirteen 
_ members, which may be increased to twenty-six, possessing 
the same qualifications as prescribed for members of the 
council, and whose term of service shall continue one 
year.” 

The same section provides that the first session of the 
legislative assembly shall be held at a time and place to 
be appointed by the governor; but that thereafter the day 
of the commencement of the regular session shall be pre- 
scribed by law. And atthe end of the section 1s a pro- 
viso, ‘that no one session shall exceed the term of forty 
days, except the first, which may be extended to sixty days, 
but no longer.” | 

The act nowhere prescribes or limits the number of 
sessions to be held; but, by the use of the term regular 
session, the implication is raised that there may be sessions 
of the legislative assembly other than regular sessions. 

But, perhaps, I wander from the point. You present the 
single question of the legality of the existing legislature 
of Colorado. I waive the consideration of the mere form 
of your question—‘ whether the persons who have dcen 
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elected are competent to constitute themselves a legisla- 
ture of the Territory of Colorado.” And I proceed to 
answer as to the legal existence of the body. 

Governor Evans, in his letter, says: ‘‘ One-half of the 
members of the house hold their offices by virtue of their 
election in August, 1861, and are those who constituted 
the first house of representatives. Half were elected in 
December last under the law, above referred to, increasing 
the number of members, being thirteen of each class.” 

The organic act, (which, indeed, is very inartificially and 
defectively drawn,) declares, in plain terms, that the num- 
ber may be increased, but fails to declare when, how, or 
by whom the increase shall be made. It appears by the 
Governor’s letter to you that the increase was, in fact, 
made under a law of the Territory. And, in the silence 
of Congress upon the subject, it seems to me that, if the 
increase ought to be made at all, the best and most pru- 
dent way to make it was by law; and, for aught I see in 
the organic act, or other laws of Congress, the legislature 
of Colorado had as good a right as any other of the consti- 
tuted authorities could have to judge of the necessity or 
expediency of increasing the number of the legislators, at 
the time and in the manner in which it was done. 

Iam of opinion that the thirteen elected in December 
last, under the territorial law, are as lawfully members of 
the legislative assembly as the thirteen elected under the 
organic law in the August preceding. Both classes are, 
in my judgment, lawful members of one house of repre- 
sentatives. / 

Returning herewith Governor Evans’ letter to you, with 
your endorsement thereon, 

I have the honor to be, most respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Wa. H. Szewarp, 
Secretary of State. 
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APPOINTMENT OF MIDSHIPMEN.* 


_1, The authority to appoint ten acting midshipmen granted to the Presi- 
dent by the act of July 14, 1862, is not Rebenied by the 11th section 
of the act of July 16, 1862. 


2. Midshipmen cannot lawfully be aepointed for a district which is not 
represented in Congress. 

8. The President has no.authority, under the act of July 16, 1862, to ap- 
point two midshipmen for the District of Columbia, in addition to 
the two from that District appointed under previous law or usage. 


ATTORNEY GENERAL’S OFFICE, 
July 29, 1862. 

Str: I have had the honor to receive your letter of July 
24. You send me a copy of sections 8 and 9 of the naval 
appropriation act, approved July 14, 1862, and a copy of 
section 11 of the “act to establish and equalize the grades 
of line officers of the United States navy,’ approved July 
16, 1862. 

And, in reference to the laws thus stated, you desire my 
advice upon the following questions: 

“1. Whether the. authority to appoint ‘ten acting mid- 
shipmen,’ granted by the act of July 14, is repealed by the 
11th section of the act of July 16? — - 

‘©2. Whether midshipmen may be appointed for a dis- 
trict which is not represented in Congress? 

‘¢3. Whether or not the President has authority, under 
the act of July 16, to appoint two midshipmen for the 
District of Columbia, in addition to the two from the Dis- 
trict appointed by previous law or usage? 

‘4. Whether the words ‘between the ages of fourteen 
and seventeen,’ in the 11th section of the act of July 16, 
are to be understood as rigorously excluding all who have 
attained to seventeen years of age?” 

As to the first question: 

The 8th section of the act of July 14, 1862, (Public, No. 
155,) is in these words: ‘“‘ That the President of the United 


* See opinion of July 5, 1863, (infra,) where this opinion is reconsidered 
and modified.—Ep. 
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States be, and he is hereby, authorized to, annually, ap- 
point ten acting midshipmen, for education at the Naval 
Academy, who shall be selected from the sons of officers 
or soldiers who distinguished themselves in the service of 
the United States, or from the sons of officers or men in 
the naval or marine service of the United States who have 
distinguished themselves.” 

It is plain to me that the ten acting midshipmen to be 
appointed by the President, annually, under this section, 
are not to be appointed at large. The law does not give 
to the President the discretion to choose the ten where he 
pleases; but, in terms, confines his selection to the classes 
of persons specified; that is, the sons of ‘officers or sol- 
diers,”’ “‘ officers or men,” who have distinguished them- 
selves in the service of the United States, whether in the 
army, the navy proper, or the marines. These ten are not 
to be considered appointees at large any more than are the 
three whose appointment is authorized by the 11th section 
of the act of July 16, 1862, and who are expressly required 
to be “selected from boys enlisted in the navy.” It is 
plain that these appointments are not at large. 

The 11th section of the act of July 16 is in these words: 
‘¢ That the students at the Naval Academy shall be styled 
midshipmen; and, until their final graduating examina- 
tion, when, if successful, they shall be commissioned en- 
signs, ranking according to merit. The number allowed 
at the Academy shall be two for every member and dele- 
gate of the House of Representatives, two for the District 
of Columbia, and ten at large. They shall be between the 
ages of fourteen and seventeen, physically sound, and well 
formed, and of robust constitution. They shall be exam- 
ined for admittance into the Academy according to the 
regulations which shall be issued by the Secretary of the 
Navy, and, if rejected, shall not have the privilege of an- 
other examination for admission to the same class unless 
recommended by the board of examiners. The President 
shall select the two from the District of Columbia, and the 
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ten at large, and the President shall also be allowed three 
yearly appointments of midshipmen, who shall be not over 
eighteen years of age, who shall be selected from boys en- 
listed in the navy, and who have been, at ieast, one year 
in the service, six months of which shall have been sea 
service. From and after the fifth of March, eighteen hun- 
dred and sixty-three, the nomination of candidates for 
admission into the Naval Academy shall be made between 
the fifth of March and the first of July of each year, upon 
the recommendation of the member or delegate, from act- 
ual residents of his district, and they shall be examined 
for admission in July: Provided, that when any candidate 
who has been so nominated shall, upon examination, be 
found physically or mentally disqualified for admission, 
the member or delegate from whose district he was so 
nominated shall be notified to recommend another candi- 
date, who shall be examined in September following. And 
it shall be the duty of the Secretary of the Navy, as soon 
after the fifth of March as possible, to notify, in writing, 
each member and delegate of any vacancy that may exist 
in his district; and, if said member or delegate neglects 
to recommend a candidate by the first of July in that year, 
then it shall be the duty of the Secretary of the Navy to fill 
the vacancy. Midshipmen, deficient at any examination, 
shall not be continued at the Academy, or m the service, 
unless upon recommendation of the academic board; nor 
shall any officer of the navy who has been dismissed by 
sentence of a court-martial, or suffered to resign to escape 
one, ever again become an officer of the navy: Provided, 
however, that no greater number of midshipmen shall be 
appointed by the President at large, under this or under 
any other law of Congress, than shall be allowed by the 
provisions of this section.” 

These two acts, of the fourteenth and sixteenth of July, 
are upon the same subject, and, therefore, must be consid- 
ered and construed together. If there were words in the 
latter acts expressly repealing anything contained in the 
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former, of course, the former provision would be rendered 
ineffectual; but there are no such words, and so we are 
driven to the necessity to compare the acts, and see whether 
they conflict with each other, so that they cannot both 
stand. Ifthere be such conflict, the last act must govern. 
But, if the provisions in the latter act be only cumulative, 
only additional to the former act, there is no conflict be- 
tween them, and both may stand. I have said that the 
ten to be appointed under section 8, of the act of July 14, 
are not at large, but confined to a comparatively small, and, 
I think, very meritorious class. The motive to the act 
seems to me wise and beneficent—the wish to stimulate 
the honest ambition of officers and men, (and even the 
apprentice boys, as in the subsequent act,) to win, by gal- 
lantry and devotion, at once an honorable recognition by 
their country, and a substantial reward. And this, I be- 
lieve, is a new provision, introduced now for the first time, 
and probably designed as a small additional incentive to 
valor and patriotism, in the present war. On the con- 
trary, the appointment of ten at large is an old and familiar 
power, as applied to the Military Academy; and the eleventh 
section of the act of July 16, which contains an express 
grant of the power to the President, as regards the Naval 
Academy, was, I think, designed to put the two sister 
schools upon the same footing in this important particular. 

I see no conflict between the two provisions; and it is 
my opinion that the authority to appoint ten acting mid- 
shipmen, granted by the act of July 14, is not repealed by 
the 11th section of the act of July 16. 

As to the second question: 

I do not see how a midshipman can be appointed for’a 
district not represented in Congress. By the 8th section 
of the act of July 14, the President must appoint the ten 
who are to be selected from among the sons of officers and 
men who have distinguished themselves in the military 
and naval service of the United States. By the 11th sec- 
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tion of the act of July 16, he is to appoint the ten at large ; 
the three to be selected from the apprentice boys of the navy, 
and the two allowed to the District of Columbia. And all 
these without any preliminary recommendation being re- 
quired by law. 

But, in regard to appointment of midshipmen from con- 

gressional districts and territories, the rule is different. 
By the act of August 31, 1852, sechon 1, it is provided, 
that “no appointment of midshipmen, acting midship- 
men, or pupil, at any naval school in the navy, shall be 
made, unless recommended by the member of Congress 
representing the district in which the applicant resides, 
in the same manner that cadets at West Point are now 
appointed.” (10 Stats., 102.) This law, I suppose, is still 
in force, for it seems to be recognized by the above cited 
11th section of the act of July 16, 1862. That section, 
among other things, provides, that when a candidate for 
midshipman has been found, upon examination, deficient 
and disqualified for admission, “the member or delegate 
from whose district he was so nominated, shall be notified 
to recommend another candidate;” and, if the member 
fail to recommend, then the Secretary must appoint. 
_ When I began this examination, it was with the hope of 
finding the law such as to warrant the filling of all vacan- 
cies in the Naval Academy. ButIdonotfind itso. Ido 
not see any authority of law for the appointment of mid- 
shipmen from congressional districts which are not repre- 
sented. 

As to the third question : 

By the act of March 8, 1845, in section 5, it is icseastiiad 
‘that, in case of appointment. [of midshipmen| the indi- 
vidual selected shall be an actual resident of the State from 
which the appointment purports to be made, and that the 
District of Columbia be considered a Territory in this behalf.” 
(5 Stats., 794.) 

Again, by the ninth section of the act of July 14, 1862, 
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it is declared “that the District of Columbia shall be re- 
garded, for all the purposes of appoiniment to the Naval Acad- 
emy, a8 &@ congressional district, thei appointment thereto 
to be designated by the President of the United States 
from residents of the District.” 

The District of Columbia, then, “for all the purposes of 
appointment to the Naval Academy,”’ must be considered 
and treated as a congressional district, except only that, in. 
the one case, the appointee must be designated by the Pres- 
ident, while in the other cases, he must be recommended by 
the member of Congress. 

I do not believe that it was the intention of Congress, 
as declared in any of the acts referred to, to double the 
number of midshipmen from all the districts. And, if not 
from all, then not from any. For the language used is 
general, applying to all districts, and there is no special 
grant to, or exception in favor of, any one district in par- 
ticular. Indeed, the act of July 16, section 11, seems to 
cover the point, in declaring that “‘ the number allowed at 
the Academy shali be two for every member and delegate 
of the House of Representatives, two for the District of 
Columbia, and ten at large,” &c. If the District of Colum- 
bia have two midshipmen, ‘in addition to the two from 
the District appointed by previous law or usage,”’ then the 
District will have four, which is not allowed by the act. 
Therefore, I answer your third question in the negative. 

As to the fourth question : 

I feel a difficulty in attempting to reason upon a propo- 
sition so perfectly plain as the one embraced in this ques- 
tion. The act, it seems, requires that the boy to be 
appointed a midshipman must be ‘between the ages of 
fourteen and seventeen.” It is not a question of construc- 
tion, for there is no doubt or ambiguity in the case. The 
words are not susceptible of two meanings. A boy who. 
happens to be below fourteen years of age, or above seven- 
teen, is certainly not between those two ages. And he must 
be between them, or the act gives no power to appoint 
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him, There is no rigor in the case, as the question seems 
to imply, but only the fixing of a qualification of age, as - 
the Constitution does in regard to the President and the 
members of both houses of Congress. 

I am, sir, very respectfully, 

Your obedient servant, 
EDWARD BATES. 
‘Hon. Gipron WELLES, 
Secretary of the Navy. 





CASE OF MRS. PRETO AND DAUGHTER. 


A lady, born in this country of American parents, married a Spanish sub- 

- ject residing here, but who was never naturalized, and with her husband, 
and his child of three years of age, also born in this country, removed 
to Spain, where she lived till her husband’s death. Held, that the remo- 
val of the lady and her daughter to Spain, and their residence there, 
under the circumstances, were not evidence of an attempt on their part 
to expatriate themselves, and that they were still American citizens. 


ATTORNEY GENERAL’S OFFICE, 
August 6, 1862. : 

Sir: I had the honor to receive, in due time, your letter 
of July 15, and I beg to be excused for the delay in answer- 
ing it, because my time has been fully occupied in other, 
and what seemed to me more urgent, business. 

You enclose, for my information, a despatch addressed 
to your Department by Mr. Perry, United States chargé 
d’affairs at Madrid, and ask my opinion upon the follow- 
ing question: ““Whether the Mrs. Preto and her daughter, 
to whom it, (the despatch,) refers, either or both of them, 
may lawfully be regarded as citizens of the United States ?”’ 

Your letter continues: ‘‘It seems that Mrs. Preto, whose 
maiden name was Griffith, and who was born in New Jer- 
sey, was married in this city, in 1828, to a Spanish subject, 
who was never naturalized. The daughter was also born 
here, and a few years afterwards the family, including Mr. 
Preto, removed to Spain, where he died in 1858.” 

21 
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These I take to be the facts of the case, not materially 
’ varied by the fuller and more particular statements con- 
tained in the letter of Mr. Perry and Mrs, Preto, which 
accompany your note to me. 

At first, I had some apprehension that the question you 
propounded might require me to attempt to solve the vexed 
question of what are, in point of law, the constituent ele- 
ments of citizenship of the United States; and the no less 
vexed question of the right of voluntary expatriation, and 
of the facts which constitute legal proof of the exercise of 
that right. But the view which I take of the subject, after 
a somewhat careful consideration, enables me to avoid 
altogether the discussion of those troublesome questions. 

Mrs. Preto is a daughter of the former Judge Griffith, 
of New Jersey, (so says Mr. Perry’s letter.) She was born 
in New Jersey, and, no doubt, at her father’s domicil. She 
was, therefore, born a citizen of the United States. As 
such citizen, she grew up to marriageable womanhood, and 
coming to the capital of her own native country, she here 
married, (see Mr. Perry’s letter,) a ‘Spanish refugee, 
Francis Preto, then a resident of the United States, and 
since a consul in her Catholic Majesty’s service, who died 
at Mahon, in 1858.” 

That was a legitimate and honorable marriage, fully 
recognized by our own law, and binding upon the parties 
and their children. But did it have the effect to deprive 
the young wife of her native citizenship, and transform 
her at once into an alien, beyond the reach of her country’s 
protection, and cut her off from inheritance in her father’s 
house? No, certainly not; no more than it transformed 
the ‘Spanish refugee, Francis Preto,” into an American 
citizen. We have no law forbidding intermarriage between 
citizens and aliens. Such marriages are as legal and legit- 
imate as any other marriages, but they do not change the 
political status of the parties to them. An alien man may 
come to this country and immediately marry a citizen 
woman. If he desires to remain, and be naturalized, still 
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he cannot, under our laws, become a citizen in less than 
five years. Jn the meantime he may have children, and 
die without perfecting his naturalization. Are those Amer- 
ican children to be accounted subjects of their dead father’s 
king in Europe? Certainly not. They are native born 
American citizens, fully entitled to the protection of their 
country. 

It is clear, then, that Miss Griffith did not lose her 
American citizenship by the fact of marrying Mr. Preto; 
and, to my mind, it is equally clear that her daughter, 
Theresa, born here in Washington, was born an American 
citizen. 

At the time of the removal of Mr. Preto’s family to 
Spain, Mrs. Preto and the child, Theresa, were undoubt- 
edly citizens of the United States, owing allegiance to our 
Government, and entitled to its protection. Still, they 
were subject to the power of Mr. Preto, the husband and 
father, for, by the consentaneous law of all Christendom, 
the husband and father is the head and ruler of the house. 
His domicil, (unless for some special reason to the con- 
trary,) is the domicil of his wife and children; and that, 
too, without any reference to the different, possibly con- 
flicting, political relations of the parties. The wife, in this 
case, performed a simple duty in going willingly to her 
husband’s domicil in a foreign country, and remaining with 
him there, as long as he had a domicil on earth. And, in 
doing so, she did only obey the great law of family, which 
is as old as society itself, and is recognized and respected 
all around the world. The daughter, Theresa, was a child, 
under three years old when the family went to Spain, and 
of course, therefore, she exercised no judgment nor voli- 
tion in regard to the removal. 

I waive all discussion here upon the question of the right 
of voluntary expatriation, and the choice of new allegiance. 
The question does not arise in this case, because, suppos- 
ing the legal existence of the right, (and I do suppose it,) 
the removal of Mrs. Preto and her daughter to Spain, and 
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their residence in that country, under the circumstances, 
is, in my judgment, no evidence of an attempt on their 
part to exercise the right to cast off her native allegiance, 
and adopt a new sovereign. Mrs. Preto says, in her letter, 
that her daughter has always claimed to be an American. 
Upon the whole, sir, it is my opinion that both Mrs. 
Preto and her daughter, Theresa, are American citizens, 
I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Wa. H. Sewarp, 
Secretary of State. 





CASE OF REV. CHARLES KARSNER. 


Under the 7th section of the act of July 14, 1862, prescribing the age of 
chaplains in the navy, the President cannot appoint a person to that 
office above the age of thirty-five, although, before the passage of that 
act, the President instructed the Secretary of the Navy to prepare a 
nomination of that person to the Senate for the office. 


ATTORNEY GENERAL’S OFFICE, 
August 28, 1862. 

Sir: I have the honor to acknowledge the receipt of 
your letter of yesterday, stating a case for my opinion, in 
regard to the appointment of chaplains in the navy. 

It appears that, on the 13th of March last, the President 
addressed instructions to your Department, in the follow- 
ing words: 

‘‘Tt is understood that Chaplain Lenhart, of the navy, 
was lost in the Cumberland, at Hampton Roads, last week; 
and, if so, let the Rev. Charles Karsner, of Philadelphia, 
be appointed to the vacancy, unless there be some objec- 
tion unknown to me.” 

No nomination was made to the Senate under this order, 
because it was not certainly known at the Department that 
Chaplain Lenhart had perished in the Cumberland; and, 
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consequently, that his office was vacant; though sometime 
afterwards the fact was ascertained to be so. | 

While the vacancy continued, and without any nomina- © 
tion to fill it, on the 14th day of July last, the President — 
approved the “act making appropriations for the naval 
service ;” the 7th section of which act provides that ‘ chap- 
lains in the navy shall be no less than twenty-one, nor 
more than thirty-fiye years of age, at the time of their ap- 
pointment as such.”” And it appears, now, that Mr. Kars- 
ner is over forty years old. 

On the 23d of August, (instant,) the President wrote 
under his former order the following: | 

“Tf the appointment above directed would have been 
lawful at the date of the above, let it now be made as of 
that date?” 

Upon this, you remark that “the appointment in ques- 
tion would, with the advice and consent of the Senate, have 
been lawful at the date of the first order; but a question 
has arisen whether it can lawfully be made now, Mr. 
Karsner being more than forty years of age.” 

In answer, I must say that I think the appointment can- 
not be lawfully made now. If, at the date of the Presi- 
dent’s first order, (13th of March last,) the President had 
nominated Mr. Karsner to the Senate to fill the vacant 
office, and the Senate had advised and consented thereto, 
whether before or after the 14th of July, I would have 
held the appointment lawful and valid, as I did in a former 
Opinion, in the case of a lieutenant of marines, who was of 
lawful age when nominated, but over age when confirmed; 
and for the same reason, that is, that the act of the Senate 
in advising and consenting is, in its nature, relative to and 
confirmatory of the act of the President in nominating, 
and does but ratify and validate the President’s act in time, 
as well as other circumstances. 

But the President’s order was not a nomination. It was 
only a direction to his own subordinate officer to prepare 
a nomination, if the facts were found to warrant it. A 
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nomination to office is a high governmental act, provided 
for by the terms of the Constitution, and can be made to 
none but the Senate. 

At the time of the President’s order, (March 18,) the 
Senate was in session, so that the President could not 
make an independent appointment to fill the vacancy. He 
cannot do it now, in vacation, by ante-dating the appoint- 
ment, as of the 13th of March, for that would be to accom- 
plish, by indirection, what he could not do directly. 

I am, sir, very respectfully, | 
Your obedient servant, 
EDWARD BATES. 
Hon. GipEoN WELLES, 
Secretary of the Navy. 


a 


GRADUATED PAY OF BOATSWAINS AND OTHER OFFICERS 
OF THE NAVY. 


The 17th section of the act of July 16, 1862, is retroactive only in so far as 
that the computation of sea-service is to be made from the date of ap- 
pointment or entry into the service, although the appointment or entry 
occurred before the act was passed. 


ATTORNEY GENERAL’S OFFICE, 
August 28, 1862. 

Str: I have the honor to acknowledge the receipt of 
your letter of the 7th'inst., enclosing a letter of the Fourth 
Auditor of the Treasury to you, and requesting my opinion 
on the question therein suggested. That question is: 
whether the 17th section of the act of July 16, 1862, chap. 
1838, can be construed to have a retroactive effect? . 

By the act of June 1, 1860, to increase and regulate the 
pay of the navy, the pay of a boatswain, gunner, carpenter, | 
or sailmaker, was graduated according to the number of 
years of “sea-service after the date of his warrant.”” As 
I learn from your letter, it often happened that officers 
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of the grades mentioned entered the service under what is 
called an “acting appointment,” and did not receive a 
“ warrant’? until after a certain period of probation, 
although, from the time of their first appointment, they 
were considered, as to all intents and purposes, officers of 
the navy. But being entitled, under the act of 1860, to 
the rate of pay affixed to those grades only after the date 
of their warrants, Congress, for remedy thereof, passed the 
17th section of the act in question, in these words: 

‘‘ That, in calculating the graduated pay of boatswains, 
gunners, carpenters, and sailmakers, in the navy, as estab- 
lished by law, the sea-service shall be computed from the 
dates of their appointments, or entry into the service, in 
their respective grades, in lieu of the dates of their war- 
rants.” 

This section, like all other acts of Congress which do 
not provide otherwise, of course takes effect, as a rule of 
law, only from the date of its approval. The provision of 
the act of 1860, which it repealed, remained the rule until 
the time the repealing section became a law, and nothing 
in that section gives it the retroactive effect of supplanting 
the operation of the act of 1860 to that time. But, in cal- 
culations of the graduated pay of the officers named, made 
since the act of July 16, 1862, became a law, the computa- 
tion of sea-service should be made from the date of appoint- 
ment or entry into service, even though the appointment 
or entry occurred before that act became a law. To this 
extent, I understand the operation of that act to be retro- 
active. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 

Hon. GipEoN WELLES, 

Secretary of the Navy. 
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CITIZENSHIP OF CHILDREN BORN IN THE a ieotad STATES 
OF ALIEN PARENTS. 


A child born in the United States of alien parents, who have never been 
naturalized, is, by the fact of birth, a native-born citizen of the United 
States, entitled to all the rights and privileges of citizenship. 


ATTORNEY GENERAL’S OFFICE, 
September 1, 1862. 

Sir: I have the honor to acknowledge the receipt of 
your letter of the 14th ult., in which you request my offi- 
cial opinion on the question, whether a child born in the 
United States, whose parents are aliens, who have never 
been naturalized, can, without naturalization, be consid- 
ered a citizen of the United States. 

In my letter to you of the 6th ult., concerning the case 
of Mrs. Preto and her daughter, I had occasion to express 
the opinion that the daughter of an unnaturalized Spanish 
father, and of a native-born American mother, born in this 
country, but afterwards removed with her parents to Spain, 
where her father died, was a native-born American citi- 
zen, fully entitled to the protection of her country. The 
question now presented is of somewhat broader scope, but 
I do not think that the variant fact which it involves, viz: 
that both the parents are unnaturalized aliens, at all distin- 
guishes it, in principle, from the question then considered. 
I am quite clear in the opinion that children born in the 
United States of alien parents, who have never been natu- 
ralized, are native-born citizens of the United States, and, 
of course, do not require the formality of naturalization to 
entitle them to the rights and privileges of such citizen- 
ship. I might sustain this opinion by a reference to the 
well settled principle of the common law of England on 
this subject; to the writings of many of the earlier and 
later commentators on our Constitution and laws; to the 
familiar practice and usage of the country in the exercise 
of the ordinary rights and duties of citizenship; to the 
liberal policy of our Government in extending and recog- 


TO THE SECRETARY OF STATE. 329 
Citizenship of Children of Naturalized Parents. 


nizing these rights, and enforcing these duties; and, lastly, 
to the dicta and decisions of many of our national and State 
judicial tribunals. But all this has been well done by 
Assistant Vice Chancellor Sandford, in the case of Lynch 
vs. Clarke, (1 Sand. Ch. Rep., 583,) and I forbear. I refer 
to his opinion for a full and clear statement of the princi- 
ple, and of the reasons and authorities in its support. 

Of course you will understand that I do not affirm the 
rule in such exceptional cases as the birth of the children 
of foreign ambassadors and the. like. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Wo. H. Szwarp, 
Secretary of State. 





CITIZENSHIP OF CHILDREN BORN ABROAD OF NATURALr 
IZED PARENTS. 


1. Children born abroad of aliens, who subsequently emigrated to this 
country with their families, and were naturalized here during the 
minority of their children, are citizens of the United States. 

2. Children born here of alien subjects, who have declared their intention 
of becoming citizens, are citizens of the United States. 

ATTORNEY GENERAL’S OFFICE, 
September 2, 1862. 

Srr: Your letter of the 21st ult., submits for my opinion 
two questions, the first of which is: 

Are children born abroad of aliens, who subsequently 
emigrated to this country with their families, and were 
naturalized here during the minority of their children, to 
be considered citizens of the United States? 

Under the 4th section of the act of April 14, 1802, to 
establish an uniform rule of naturalization, &c., (2 Stats., 
158,) such children, if dwelling in the United States, are 
declared citizens. That section provides, in brief, that the 
children of persons duly naturalized under any of the laws 
of the United States, &c., being under the age of twenty- 
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one years at the time of their parents being so naturalized, 
or admitted to the rights of citizenship, shall, if dwelling 
in the United States,’ be considered as citizens of the 
United States. The section, of course, refers to children 
born out of the United States, since the children of such 
persons, born within the United States, are citizens with- 
ouf the aid of statutory law. 

The second question is: 

Are children born here, of alien subjects, who have de- 
clared their intention of becoming citizens, to be consid- 
ered citizens of the United States? | 

In my response of yesterday to your letter of the 14th 
ult., I expressed the opinion, in general terms, that chil- 
dren born in the United States of alien parents, who have 
never been naturalized, are native-born citizens of the 
United States, entitled to all the rights and privileges of 
such citizenship. If, in addition to the fact of native birth, 
the parents of such children have declared their intention 
of becoming citizens of the United States, the right of 
the children to be considered citizens becomes still more 
unquestionable. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Wa. H. Sewarp, 
Secretary of State. 





SALARIES OF CLERKS IN THE GENERAL LAND OFFICE. 


The proviso in the general appropriation Act of March 14, 1862, limiting 
the Secretary of the Interior, in the use of the appropriation under the 
Act of March 3, 1855, granting bounty lands, to the allowance of twelve 
hundred dollars per annum for office work, &c., does not apply to the 
salaries of the regular additional clerks in that branch of the General 
Land Office. 

ATTORNEY GENERAL’S OFFICE, 


September 3, 1862. 
Srr: Ihave respectfully considered your letter of August 
the 21st, and am now prepared to answer it. 
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It appears that the act of Congress of March 14, (not 
the 4th as accidentally stated in your letter,) 1862, which 
makes appropriations for the civil government, contains 
the following : 

‘‘For additional clerks in the General Land Office, under 
the act of March third, one thousand eight hundred and 
fifty-five, granting bounty land, and for laborers employed 
therein, fifty-eight thousand four hundred dollars: Pro- 
vided, That the Secretary of the Interior, at his discretion, 
shall be, and he is hereby, authorized to use any portion of 
said appropriation for piece work, or by the day, week, 
month, or year, at such rate or rates as he may deem just 
and fair, not exceeding a salary of twelve hundred dollars 
per annum.”’ 

The only difficulty suggested by you is, that which is 
supposed to arise out of the construction of the last clause 
of the proviso to the paragraph, as above quoted—“ not 
exceeding a salary of twelve hundred dollars per annum.” 
And your question is, in terms: ‘ Does the limitation upon 
the amount to be paid, contained in the proviso, apply only 
to the work done under temporary employment, or does it 
apply to all the clerks employed under that appropriation ?” 

Before giving my construction to the clause, it may be 
proper to state, that soon after the passage of the act of 
1855, your predecessor did appoint and classify the ad- 
ditional clerks, as contemplated by the. act, and did fix 
their salaries at amounts varying from twelve hundred to 
two thousand dollars per annum, and that, ever since Con- 
gress has, annually, appropriated money to pay these sala- 
ries, and that they have been paid accordingly. These 
additional clerks were obviously intended to be upon the 
same footing as the other clerks in the Department, as to 
time and permanency, and have, in fact, been so treated. 
The only object of the proviso seems to be to confer upon 
the Secretary the discretionary power to cause a portion of 
the work to be done, not by the regular additional clerks, 
but by persons occasionally and temporarily engaged to do 
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specified jobs, that is, in the language of the act, “ piece 
work, or by the day, week, month, or year.”” But that is 
matter of discretion with the Secretary. He is not bound 
to have any of the work done by such occasional employés. 
He may require it all to be done by the regular additional 
clerks. | 
All the former acts of appropriation since 1855 contain 
the same proviso, identical in substance, except the clause 
in question, which was added, for the first time, to the act 
of this year. Under the like proviso in the former acts, 
the Secretary’s discretion was not limited, as to amount. 
He might give to his job-contractors whatever amount he 
might “deem just and fair.” No doubt this clause was 
added for the very purpose of restraining his discretion in 
that particular. He may still employ euch persons, if he 
have occasion for them, but, under that restraining clause, 
he cannot pay them at a higher rate than “a salary of 
twelve hundred dollars per annum.” 
In my opinion, the clause does not at all apply to the 
regular additional clerks. 
I am, sir, very respectfully, 
Your obedient servant, 


EDWARD BATES. 


‘ 


Hon. Cartes B. Smita, 
Secretary of the Interior. 





PAY OF RETIRED NAVAL OFFICERS IN ACTIVE SERVICE. 


1. The annual pay of a chaplain is that of a lieutenant. 
2, A commander on the retired list, in active service, is entitled to the pay 
of his rank on the active list, during that service. 


ATTORNEY GENERAL’S OFFICE, 
September 4, 1862. 
Sir: I have the honor to acknowledge the receipt of 
your letter of the 15th ult., submitting for my opinion two 
questions raised by the Fourth Auditor of the Treasury. 
The first is: 


Cd 
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What 1s the annual rate of pay of a chaplain in the navy, 
on the active as well as on the retired list? 

The act of June 1, 1860, to increase and regulate the 
pay of the navy, provides that “‘ chaplains shall be paid as 
lieutenants.” ‘I know of no subsequent law repealing this 
provision. To ascertain the pay of a chaplain, then, we 
need only inquire what the pay of a lieutenant is. It 
makes no difference whether the latter is fixed by the law 
containing the provision quoted, or by the act of 16th July, 
1862. In either case a chaplain is entitled to the same pay 
as a lieutenant. 

The second question concerns the pay of Commander — 
W. Reynolds. It appears by the letter of the Fourth 
Auditor that Mr. Reynolds was placed on the reserved list, 
under the act of 28th February, 1855, on leave of absence 
pay, having at that time the rank of lieutenant; and that, 
on the 9th of June last, he was promoted on the reserved 
list to the rank of commander. Although the Auditor’s 
letter refers to the 5th section of the act of June 1, 1860, 
which declares that officers on the reserved list, when 
called into active service, shall receive the pay of their 
respective grades, as provided in that act, yet it does not 
appear whether Mr. Reynolds is now in active service 
or not. 

The 4th section of the act of 16th January, 1857, author- 
izes promotion on the reserved list; but it forbids pay 
beyond that which the promoted officer received when he 
was reserved; nor does it allow him any higher rank than 
he would have taken had he been retained in active service. 
By virtue, therefore, of his promotion, the pay of Mr. 
Reynolds was not increased beyond what he was entitled 
to when reserved. But when the act of July 16, 1862, 
(Acts 2d Sess. 37th Cong., 583,) was passed, it found him 
a commander on the reserved list, and its 20th section de- 
clared that the annual pay of retired naval officers should 
be as therein provided; and to the rank of commander it 
affixed the sum of fourteen hundred dollars. Under this 
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section, therefore, the pay of Mr. Reynolds, if he be not 
in active service, is the annual sum of fourteen hundred 
dollars. 

But, if Mr. Reynolds be now in active service, his pay 
during the term of that service is the same as that allowed 
to officers of the same grade on the active list. The 5th 
section of the act of June 1, 1860, declares that officers on 
the reserved list, when called into active service, shall 
receive the pay of their respective grades, as therein pro- 
vided, during the term of such service. The pay of com- 
manders is now regulated by the 15th section of the act of 
July 16, 1862, and, so far as that act modifies the pay of 
officers on the active list, it furnishes the rule for the pay 
of officers of the same grade on the reserved list whilst in 
active service. 

A doubt might be raised whether the pay of an officer 
on the reserved list, in active service, is not still the pay 
provided for officers of the same grade on the active list, 
_ by the act of June 1, 1860, since the clause of the 5th sec- 
tion of that act, which provides for the pay of reserved 
officers in active service, declares that it shall be the pay 
of their respective grades, ‘‘as herein provided.” But the 
evident meaning of this clause is, that reserved officers in 
active service shall receive the pay of their respective 
grades on the active list during the term of such service, 
the words, ‘“‘as herein provided,” being surplusage. Its 
true construction, then, in plain accordance with equal 
justice, and the intent of Congress is, that reserved officers 
in active service shall receive, so long as they remain in 
such service, the same pay as officers of their respective 
grades on the active list are allowed by law, whether under 
the act of June 1, 1860, or the 15th section of the act of 
July 16, 1862. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 

Hon. Grpzon WELLES, 

Secretary of the Navy. 
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PAY OF RETIRED NAVAL OFFICERS. 


Officers on the retired list of the Navy prior to the Act of August 3, 1861, 
who have received promotion on that list, are entitled to the pay of their 
new grade under the Act of July 16, 1862, notwithstanding the prohibi- 
tion in the 4th Section of the Act of January 17, 1857. 


ATTORNEY GENERAL’S OFFICE, 
September 5, 1862. 

Sir: Your letter of the 16th ultimo presents for my 
consideration this question : 

Is an officer who was on the retired list of the navy 
prior to the act of August 3, 1861, and who has received 
promotion on that list, entitled to the pay of his new grade 
on the retired list, notwithstanding the prohibition in the 
4th section of the act of January 17, 1857? 

That clause of the 4th section of the act of January 17, 
1857, which contains the prohibition in question, is in these 
words: 

‘‘That reserved officers may be promoted on the reserved 
list, by and with the advice and consent of the Senate, but 
no such promotion shall entitle them to any pay beyond 
that to which they were entitled when so reserved.”’ 

The 22d section of the act of August 3, 1861, Chap. 42, 
declares that if any officer of the navy shall have become, 
or shall hereafter become, incapable of performing the 
duties of his office, he shall be placed on the retired list 
and withdrawn from active service and command and from 
the line of promotion, with the pay and emoluments therein 
specified. The section then designated the pay, respec- 
tively, of captains, commanders, lieutenants, surgeons, pay- 
masters, chief engineers, masters and midshipmen. It’ 
declares that captains, commanders, and lieutenants then 
on the retired list of the navy should receive the same 
compensation and no greater than was allowed to retired 
officers of the same rank by its provision, &c. 

This section thus fixed the pay of officers retired under 
its provisions, and it provided also for the promotion of 
retired. officers. 
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Then comes the 20th section of the act of July 16, 1862, . 
chap. 1838, which declares “that the relative rank between 
officers of the navy and army on the retired list shall be 
the same as on the active list, and the annual pay of re- 
tired naval officers shall be as follows:”’ 

Then follows a designation of the pay, respectively, of 
admirals, commodores, captains, commanders, lieutenant 
commanders, lieutenants, masters, and ensigns, and it for- 
bids the allowance of rations to any officers of the navy on 
the retired list. 

This section is general in its terms and, consequently, 
general in its operation, and conforms to the gradations of 
rank established in the navy by the first section, embracing 
all the officers named except midshipmen. In my opinion 
it fixes the rate of pay for all the retired officers of the 
navy it enumerates, according to their rank at the time it 
became a law. It, in effect, repeals the prohibition refer- 
red to in the 4th section of the act of January 16, 1857, 
by giving to officers who have been promoted on the retired 
list, prior to its passage, the pay of the rank they held at 
the time of its passage. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. GipEon WELLES,’ 
Secretary of the Navy. 





PENSIONS OF DESCENDANTS OF REVOLUTIONARY 
SOLDIERS. 

The word ‘‘established’’ in the Act of April 2, 1862, prohibiting the allow- 
ance or payment of pensions, in certain cases, to the children of officers 
and soldiers in the Revolutian, refers not to the intrinsic merits of a 
claim, but to the adjudication which has resulted in its approval and 
allowance. 

ATTORNEY GENERAL’S OFFICE, 
September 5, 1862. 
Srr: I learn by your letter of the 31st of May last that 


@ question has been raised as to the proper legal construe- 
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tion of the word “established,” as used in the act of the 
2d of April, 1862, to prohibit the allowance or payment 
of pensions to the children of officers and soldiers of the 
‘revolution. That act is in these words: 

“That from and after the passage of this act, no claim for 
@ pension or for an increase of pension, shall be allowed 
in favor of the children or other descendants of any person 
who served in the war of the revolution or of the widow 
of such person, when such person or his widow died with- 
out having established a claim to a pension.” 

I understand the words “allowed” and “established,” 
as used in this act, to be convertable terms, indicating that 
stage in the progress of a pension claim when the proper 
authority in the Pension Bureau has examined and offi- 
cially approved it, so as to entitle the claimant to his place 
on the pension rolls. In such a case the Pension Bureau 
having “allowed” the pension, or the increase of pension, 
asked for, the claimant has “ established’? his claim. Of 
course, if the claim has been disallowed or has not been 
acted on at all, it has not been established within the mean- 
ing of the act. For the word refers not to the intrinsic 
merits of the claim, but to the adjudication which has 
resulted in its approval and allowance. I think this is the 
natural construction of the word, and the one which best 
accords with the obvious purpose of the act. 

Iam thus led to the following responses to your three 
questions: 

1st. If a soldier of the revolution or the widow of such 
soldier in his or her lifetime made an application for a 
pension, which was disallowed by the Pension Bureau, and 
it should now satisfactorily appear to your Department 
that the proofs then filed in the Pension Bureau were suf- 
ficient to authorize the pension, and that the same should 
then have been allowed, but that the applicant died before 
the passage of the law in question, in my opinion the 
children of such applicant are not now entitled to the pen- 
sion which should then have been allowed. 

22 
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2d. If a soldier of the revolution or the widow of such 
a soldier, in his or her lifetime made application for a 
pension which was allowed, and the proofs on file in the 
Pension Bureau, and upon which the pension was allowed, 
clearly show that the person was entitled to a higher rate 
of pension than that allowed, in my opinion, the children 
of such a pensioner, (he or she now being dead,) are not 
entitled to the increased amount which their ancestor ought 
to have received. 

3d. If,in the case last stated, the soldier or widow, after 
being allowed a pension, had made an application for an 
increased rate of pension, accompanied by new and ad- 
ditional proofs, but the claim was disallowed by the Pension 
Bureau, and rt should now appear that upon the proof then 
filed, the increased pension should then have been allowed, 
in my Opinion, such increase of pension cannot now be 
allowed to the children of such soldier or widow, he or she 
being dead. 

I am, sir, very respectfully, 
‘Your obedient servant, 
EDWARD BATES. 
Hon. Cates B. Surru, 
Secretary of the Interior. 





CONTRACT FOR LABOR IN APPRAISERS’ STORES IN 
NEW YORK. 


The contract between the Secretary of the Treasury and Mather and others, 
relating to labor in the Appraisers’ Stores in New York, expired on Sep- 
tember 6, 1862. 

ATTORNEY GENERAL’S OFFICE, 
September 6, 1862. 


Sir: I have this moment had the honor to receive your 
letter of this day, asking my opinion ‘as to the period at 
which the contract between the Secretary of the Treasury 
and Mather and others, relating to labor in the appraiser’s 
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stores in New York, and dated August 26, 1859, termi- 
nates, according to its terms.” 

I have examined the copy of the contract which you sent 
me, and find that the term of the contract, that is, the 
length of time of its continuance, is expressed in these 
words: “That for and during the term of three years 
from the fifth day of September, one thousand eight hun- 
dred and fifty-nine, and for and during the existence of 
this contract, and while the same shall be and remain in 
full force and virtue, binding and obligatory upon the par- 
ties thereto.” _ | 

I am of opinion that it is a contract for three years, and 
no more; and that the contract expired, by its own limi- 
tation, with the fifth day of September, just now past. 
The term of three years is expressly stipulated, and no 
other term is stated or suggested in any part of the writing. 
The words next following the specific statement of the 
term—“ and for and during the existence of this contract, 
and while the same shall be and remain in full force and 
virtue, binding, and obligatory upon the parties hereto” — 
do not create or declare any other or different term, nor 
modify the term, already distinctly stated. For aught I 
know, those words may have been designed to refer to 
another clause in the writing, which gave to the Secretary 
power to terminate the contract at discretion, “at any time 
within six months from the date of the contract.” Or, it may 
refer to that other clause, which, in case of failure of the 
contractors, gave the power, at option, either to terminate 
the contract, or to have the work done by others, at the 
cost of the contractors. 

But none of those clauses have any effect to continue 
the contract beyond the term of three years from the fifth 
day of September, 1859. 

I am, sir, very respectfully, 
Your obedient servant, . 
EDWARD BATES. 
Hon. 8. P. Cwass, 
Secretary of the Treasury. 
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PURCHASE OF THE BARK FLORIDA. 


The Government has a valid claim against the vendors of the bark Florida, 
under their bond of indemnity and the covenant of warranty in the bill 
of sale. 


ATTORNEY GENERAL’S OFFICE, 
September 10, 1862. 


Srr: I have the honor to acknowledge the receipt of 
your letter of the 28th ult., relative to the bark Florida, 
purchased by the United States from Thomas Wattson & 
Sons, and sold under a decree of the district court of New 
York, at a marshal’s sale, to Mr. Russell Sturgis, of New 
‘York, who now makes claim to her. 

‘You request my opinion, whether there is any legal ob- 
jection to your complying with the request of Mr. Sturgis 
to be recognized as the owner of the vessel, and whether 
a payment to him of the value of the vessel would give the 
Government a claim against Wattson & Sons on the war- 
ranty in their bill of sale, or on their bond of indemnity. 

So far as I am able to discover, from the papers which 
accompany your letter, the title of Mr. Sturgis to the ves- 
sel, acquired by purchase at the marshal’s sale, seems to 
me to be unquestionable. I can see no such defect in the 
proceedings under which the vessel was sold as to raise a 
doubt of their validity, and I presume that his claim must 
be recognized. 

But the remedy of the United States against Wattson & 
Sons is equally clear, whether upon the covenant of war- 
ranty or on the bond of indemnity. I would respectfully 
advise that the papers be transmitted to the proper district 
attorney, with instructions to bring suit against them, if 
they do not otherwise make redress. 

The purchase of the vessel by the United States from 
Mr. Sturgis can make no difference in the right to obtain 
redress from Wattson & Sons. The title of the vessel being 
in Mr. Sturgis, the United States has the same right to 
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purchase her as any one, and the measure of damages in a 
suit against Wattson & Sons remains unaffected thereby. 
I an, sir, very respectfully, | 
‘Your obedient servant, 


EDWARD BATES. 
Hon. GIDEON WELLES, 
Secretary of the Navy. 





PENSIONS OF MOTHERS OF DECEASED SOLDIES. 


Under the 3d section of the pension act of July 14, 1862, the mother of a 
deceased soldier, if dependent in whole or in part on him for support, is 
entitled to the pension allowed by law, whether she be married ora 
widow. 

ATTORNEY GENERAL’S OFFICE, 


September 138, 1862. 

Str: I have the honor to acknowledge the receipt of 
your letter of the 25th ult., requesting my opinion upon 
the construction of the 8d section of the act of July 14, 
1862, chap. 166, to grant pensions. 

That section provides: 

‘‘ That where any officer or other person, named in the 
Ist sectidn of this act, shall have died subsequently to the 
4th day of March, 1861, or shall hereafter die, by reason 
of any wound received, or disease contracted, while in the 
service of the United States, and in the line of duty, and 
has not left, or shall not leave, a widow nor legitimate 
child, but has left, or shall leave, a mother who was de- 
pendent upon him for support, in whole or in part, the 
mother shall be entitled to receive the same pension as 
such officer or other person would have been entitled to 
had he been totally disabled, which pension shall com- 
mence from the death of the officer or other person dying 
as aforesaid. Provided, however, That, if such mother shall 
herself be in receipt of a pension, as a widow, in virtue of 
the provisions of the 2d section of this act, in that case no 
pension or allowance shall be granted to her on account of 
her son, unless she gives up the other pension or allow- 
ance. And provided further, That the pension given to a 
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mother on account of her son shall terminate on her re- 
marriage. And provided further, That nothing herein shall 
be so construed as to entitle the mother of an officer, or 
other person dying as aforesaid, to more than one pension 
at the same time under the provisions of this act.” 

On this section you submit this question: 

Is the mother of such a deceased soldier entitled toa 
pension in any case, if she was married and had a husband 
living at the time of such soldier’s death ? 

The pervading purpose of this act evidently is, not only 
to make provision for the support of the soldier who is 
disabled in the line of duty, whilst in the service of his 
country, but, also, in case of his death, to make similar 
provision for the support of those helpless relatives who 
were dependent on him. And hence, it embraces within 
its beneficent scope, not only his widow and children, but 
his mother and orphan sisters, limiting the pension of the 
widow to the period of her widowhood; of the children 
and orphan sisters, to the age of sixteen years; and of the 
mother, to the time of her re-marriage. These limitations 
are, in effect, a legislative declaration that upon the hap- 
pening of the events named, the period of dependence shall 
be held to have ceased. But, until they do happen, the 
statute must be executed according to its terms, which, in 
the case of the mother, are, that if she were “dependent 
upon him for support, in whole or in part,” she shall 
receive the pension. The question is not whether she be 
married or single, but whether she were dependent on her 
deceased son for support; and, if so, how far dependent; 
and this, in each case, will necessarily be a question of fact 
to be determined by evidence. The right to a pension is 
not restricted by the law to the widowed mother, but more 
wisely and justly, to the dependent mother of the soldier. 
Hence, the section excludes the mother who, even though 
she be a widow, was independent of her deceased son forsup- 
port, but provides for the mother who, even though she have 
a husband living, was from any cause dependent on that son. 
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An argument that the section was meant to confine the 
pension to widowed mothers, might be drawn from the 
second proviso, which declares that the pension given to a 
mother on account of her son, shall terminate on her 
re-marriage, the inference being that, unless she were a 
widow, she could not well be re-married. But the answer 
is, that, in conferring the pension, Congress used the word 
“mother,” and not “widowed mother,” and nothing but 
some overruling provision of the section, forcing that con- 
clusion, could attach to the word this narrower significance. 
Certainly the proviso in question does not force that con- 
clusion, since full effect may otherwise be given to its 
words. A mother who happens to be a widow, if she were 
in whole or in part dependent on her son for support, is 
of course, entitled to a pension, and to such a case the pro- 
viso applies. But, because widows may not remarry with- 
out losing the pension, it by no means follows that they 
are the only class of mothers entitled to receive pensions. 
The true significance of this proviso is, that when the 
mother of a soldier, in receipt of a pension, remarries, it 
may be safely assumed that her new husband can support 
her, and she no longer needs the pension. But quite too 
much importance would be given to it if it were allowed 
to destroy the plain meaning of the word used to designate 
the beneficiaries in this section, and substitute for it a word 
of much narrower meaning. 

It is my opinion that the mother of a deceased soldier, 
under the third section, is entitled to a pension, whether 
she be married or be a widow, provided she was depend- 
ent upon him for support, in whole or in part, and that 
whether she was so dependent or not, and how far, is a 
question of fact to be decided in each case by evidence. 

I am, sir, very respectfully, 
Your obedient servant, 


EDWARD BATES. 
Hon. UaLes B. Smits, 


Secretary of the Interior. 
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AGRICULTURAL APPROPRIATION. 


1. Since the Act of May 15, 1862, the Commissioner of Patents is not 
authorized to use the unexpended portion of the appropriation for 
agricultural purposes of the preceding year to pay the debts of that 
year, chargeable on that fund. 

2. It is the duty of the Commissioner of Agriculture to take charge of 
that fund and see to the payment of claims against it. 

8. The rules by which officers in charge of appropriations are to be gov- 
erned in applying the fund of one year to pay tke debts of a previous 
year. 


ATTORNEY GENERAL’S OFFICE, 
| . September 18, 1862. 

Str: I have the honor to acknowledge the receipt of 
your letter of the 15th instant, submitting, for my opinion, 
certain questions which arise on the statement of the Com- 
missioner of Patents, (enclosed with your letter,) relative 
to the proper disposition of the appropriation for agricul- 
tural purposes. 

Before the act of May 15, 1862, chap. 72, to establish a 
Department of Agriculture, became a law, the annual 
appropriations for agricultural purposes were expended 
under the direction of the Commissioner of Patents. In 
fact, until the year 1854, these appropriations were di- 
rected to be drawn from the patent fund, which was in 
charge of that officer. (Supra., 147.) But the act referred 
to, having established a Department of Agriculture, the 
chief executive officer of which is the Commissioner of 
Agriculture, provides, section 2, that the Commissioner 
‘shall receive and have charge of all the property of 
the agricultural division of the Patent Office in the De- 
partment of the Interior, including the fixtures and prop- 
erty of the propagating garden. He shall direct and 
superintend the expenditure of all money appropriated by 
Congress to the Department, and render accounts thereof, 
and also of all money heretofore appropriated for agricul- 
ture and remaining unexpended.” It appears by the state- 
ment of the Commissioner of Patents that at the end of 
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the last fiscal year, the 30th of June, 1862, the account for 
agricultural statistics exhibited a balance due the United 
States of nine thousand three hundred and fifty dollars 
and fifty-three cents. But it also appears by the same 
statement that there are some outstanding claims against 
this account, one of which is for ten thousand seven hun- 
dred and nineteen dollars and forty-six cents for seeds pur- 
chased, and which, if paid, would absorb the whole of the 
above-stated balance and leave a deficiency, and out of this 
state of facts arise the questions you have submitted. 

I think that the provision of the act of May 15, 1862, 
above quoted, points out, plainly enough, the answer to 
these questions. The purpose of this provision is to trans- 
fer the entire control and management of the property, 
funds, and expenditures of the agricultural division from 
the Commissioner of Patents to the Commissioner of Agri- 
culture, so as to relieve the former officer and his bureau, 
from the time of such transfer, from all connection there- 
with and responsibility therefor. By the terms of the law, 
the new Commissioner is to direct and superintend the 
expenditure, not only of future, but all past unexpended 
appropriations. In my opinion, the effect of this provision 
is to. transfer the direction and superintendence both of 
the assets and the liabilities of the agricultural division, 
the Commissioner of Agriculture assuming control of the 
portion of last year’s appropriation, not yet paid out, and 
also of the legally incurred debts to which it should be 
applied. 

Ist. I, therefore, do not think that the Commissioner of 
Patents is authorized to use the unexpended portion of 
the appropriation for the fiscal year, 1861, or any part 
thereof, to settle the debts contracted by him on account 
of that appropriation. 

2d. I am of opinion that the Commissioner of Patents 
should cause the amount of the said appropriation, yet in 
the Treasury, to be paid over to the Commissioner of Ag- 
riculture, and then, that the officer last named, should. 
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apply it to the discharge of the unpaid legal liabilities con- 
tracted on account of that appropriation. 

8d. Whilst the general rule unquestionably is that the 
liabilities in any department of the Government contracted 
during any one fiscal year, should be paid out of the proper 
appropriations for that year, yet, I believe that the neces- 
sities of the public service have occasioned frequent, and 
in some cases, habitual departures from that rule. Nor 
am I prepared to say that such a rule can well be enforced 
unvaryingly. Something must be left to the discretion of 
the officers entrusted with the expenditure of money ap- 
propriated for particular purposes, as to the time and 
manner of such expenditure in making both purchases and 
payments, and this discretion must be exercised according 
to the exigencies of the public service. When and how 
far an officer having charge of a fund will be justified in 
applying it to discharge the debts of a former year, will, 
I presume, depend on the facts and reasons peculiar to 
each case, but it may be safely affirmed that where the 
debts of a past year exceed by so little the fund of that 
year, as the debts of the agricultural division do in this 
case, the Commissioner of Agriculture, who, as we have 
seen, becomes charged with their payment, may properly 
pay them out of the appropriation for the next year. If, 
indeed, the claims of the present year on his fund be so 
large as to exhaust it, and if their payment out of that 
fund be imperative, he may, with equal propriety, postpone 
the old debt and ask Congress, in the estimates for the 
next year, to make provision for it. In the choice of these 
alternatives, he will, of course, be guided by a sound 
official discretion, based on his knowledge of the needs of 
the service under his charge and of the urgency of the 
unpaid claims. 

I am, sir, very respectfully, 
Your obedient servant, 


EDWARD BATES. 
Hon. Cates B. Smrru, 


Secretary of the Interior. 
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CASE OF THE TERESITA. 


1. The political department of the Government has no legal power to 
annul or alter the judgment of acourt of law; and, therefore, the 
Attorney General will not, at the request of the Secretary of State, 
give an opinion as to the sufficiency of the grounds on which such a 
judgment was based. 

2: The consideration and discussion of remonstrances and reclamations on 
behalf of the subjects of friendly foreign governments, against the 
operation of our laws and the judgments of our courts, are within the 
peculiar province of the Secretary of State, and will not be assumed 
by the Attorney General. 

8. It is the settled practice of prize courts to award costs for or against 
claimants, at discretion. 


7 


ATTORNEY GENERAL’S OFFICE, 
September 19, 1862. 

Sir: I have had the honor to receive your letter of 
September 8, enclosing an English translation of a note 
addressed to you by Mr. Tassara, the Minister Plenipoten- 
tiary of her Catholic Majesty, relating to the sentence of 
the United States’ prize court, at Key West, Florida, in 
the matter of the ‘“‘Teresita,”’ a Spanish bark, which had 
been captured by the United States cruiser ‘‘Kingfisher,”’ 
and brought in for adjudication; and, also, a copy of the 
sentence of the court, as pronounced and signed by Judge 
Marvin. 

These are the only documents submitted to me, and 
upon them, you request my opinion only “as to the sufii- 
ciency of the grounds upon which the decree of Judge 
Marvin is based.” 

The decree consists of two distinct parts. The first, 
after reciting to the effect that a claim had been interposed 
by the master, and that there is no evidence in the case 
sufficient to justify a condemnation of the vessel or cargo on 
the ground of any supposed intention to violate the block- 
ade, proceeds: ‘“ Whereupon, the premises being consid- 
ered, it is ordered and decreed that the said claim of the 
master be received and established, and that the vessel and 
cargo be restored to him, for and on account of whom it 
“may concern.” 
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The second part of the decree, after reciting various facts 
and testimonies tending to show some degree of impro- 
priety on the part of the captain of the prize vessel, con- 
cludes as follows: “And the premises being considered, 
it is further decreed that the claimant, Captain Diaz, pay 
the pilotage into port, the custom-house fees, and the actual 
éxpense of keeping and taking care of the said vessel and 
cargo while in port, and any other expenses incurred in or 
upon the property, except the fees of the officers of this 
court, which are to be charged to the Government of the 
United States,” 

Your letter does not discriminate between the different 
parts of the decree, so that, in trying to answer it in its 
terms, I would find it necessary to consider the grounds 
taken by the judge in support of the various parts of his 
decree. But I presume that you do not desire me to con- 
sider the question, whether Judge Marvin did right or 
wrong in ordering the vessel and cargo to be restored to 
the captain; nor whether the judge did right or wrong in 
ordering the court costs, proper, to be charged to the Gov- 
ernment; nor yet, whether or not, upon the whole case, as 
disclosed in the decree furnished, the court did right or 
wrong in ordering any part of the expenses to be paid by 
the claimant; but only whether or not the court assigned 
sufficient grounds for ordering the claimant to pay pilot- 
age, &c. 

And I should be inclined to interpret in the same way 
the letter of Mr. Tassara to you, but for an expression in 
the last paragraph of that letter, wherein, appealing to the 
justice of our Government, he declares that he “can do no 
less than expect a thorough revision of the case of the ‘ Tere- 
sita,’ taking into account the great injuries caused to the 
subjects of a friendly and allied nation.” 

I fear that it would be of very questionable propriety in 
me to undertake, officially, “a thorough revision of the case of 
the Teresita,” (in the language of Mr. Tassara’s letter,) or, 
(in the language of yours,) to give an opinion “as to the 
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sufficiency of the grounds upon which the decree of Judge Mar- 
vin is based.”” To do either, would, it seems to me, neces- 
sarily require an examination of the case in all its parts. 
And, when I have made up my mind to approve or reject 
the grounds and reasons of Judge Marvin’s sentence, my 
conclusion can have no possible legal effect. For the sen- 
tence of Judge Marvin is the decree of a court of compe- 
tent jurisdiction, binding and conclusive upon all parties, 
until revised and reversed by the appellate power—the 
Supreme Court of the United States. The political gov- 
ernment has no legal power to annul or alter that judgment 
of a court of law. 

I beg, therefore, to be excused from the labor of prepar- 
ing an opinion upon a complicated judicial question, which, 
when done, can lead to no practical result. In fact, it 
would amount only to a criticism of the judge’s sentence, 
but powerless to alter anything in the recorded decree. 

Consistently with this, I am aware that, in the diplo- 
matic intercourse of friendly nations, occasions do often 
arise for remonstrances and reclamations in behalf of the 
subjects of one of the friendly powers against the harsh 
operation of the known laws of the other, and the legal 
judgments of its courts. There are, [ am informed, many 
precedents of this sort; not confined to cases arising under 
the maritime and international law, but embracing, also, 
cases entirely internal and municipal, such as the rights 
of denizens, and the rights of inheritance, succession, ad- 
ministration, and distribution of estates. In all such cases 
the question is, not whether the act complained of be law- 
ful or unlawful, but whether the law itself, as administered 
by the judicial tribunals, which alone have power to admin- 
ister it, does or does not operate oppressively upon the 
the subjects of a friendly power. The solution of such 
questions, it seems to me, must depend upon considerations 
of the broadest equity, and of that generous comity which 
ought to govern the intercourse of friendly nations. And 
the discussion of these delicate matters seems to be pecu- 
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liarly within your province, as the accredited organ of the 
nation, in speaking to foreign powers. And, for that rea- 
son, I abstain from venturing to discuss the subject. Such 
remonstrances and reclamations have generally for their 
objects, either the personal indemnity of the individuals 
supposed to have been wronged, or the establishment of a 
new and better rule, by inducing the government addressed 
to employ its influence to have the objectionable law 
repealed or modified. 

If Mr. Tassara had not complained in his letter of the 
_ seizure of the Spanish bark, as illegal from the beginning, 
I should have supposed that his only object was to procure 
indemnity against that part of the decree which imposes 
upon the claimant a portion of the costs of the proceeding. 
If that were the only question, I apprehend that you would 
have little difficulty in arriving at a satisfactory conclusion. 
It is not for me to sit in judgment upon the legal proceed- 
ings in that particular, and determine whether Judge 
Marvin did right or wrong in awarding costs. For I un- 
derstand that it is the settled practice in prize courts for 
the judge to award costs, for or against the claimant, at 
discretion. ' 

The books abound with cases in which the rule is as- 
sumed and acted upon by the courts. I refer you only to 
Mr. Upton’s Treatise upon the Law of Nations, and the 
Jurisdiction, Practice, and Proceedings in Prize Courts, 
at page 274, and following. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
- Hon. Wm. H. Srwarp, 
Secretary of State. 
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FEES OF DISTRICT ATTORNEYS. 


The Secretary of the Interior has no power to allow District Attorneys 
compensation, in addition to the fees provided in the fee bill, for the pre- 
paration and trial of cases which are under their official supervision. 


ATTORNEY GENERAL’S OFFICE, 
September 27, 1862. 

Str: I have the honor to acknowledge the receipt of 
your letter of the 23d instant, enclosing a letter from the 
United States district attorney for the district of Indiana, 
in which he asks an allowance of five hundred dollars for 
services rendered by him in a case pending in the United 
States circuit court for that district, at the time he was 
appointed district attorney. You also enclose a copy of a 
letter of the same officer to the Solicitor of the Treasury, 
giving a detailed statement of the services in that case, 
and, upon the facts therein stated you request my opinion 
on the following questions: 

Ist. Has the Secretary of the Interior the power to allow 
a district attorney any compensation for the preparation 
of, and attention to, a case pending in court, beyond the 
specific fees enumerated in the act of February 26, 1853? 
(10 Stats., 161.) 

2d. Is the district attorney for the district of Indiana 
entitled to any compensation in addition to the fees enu- 
merated in that act, for his services in the case referred to? 

Both these questions must be answered in the negative. 
They present the ordinary and very frequent case of a dis- 
trict attorney who finds himself, by his official position, 
counsel for the Government in a case involving profes- — 
sional responsibility and labor, for which the compensation 
allowed by the fee bill, tested by the usual standards of 
compensation for such services, seems quite inadequate. 
And yet the law, wisely, as I think, has limited the fees 
of district attorneys to a fixed amount irrespective of the 
magnitude of the case or the extent of labor it involves. 


352 HON. EDWARD BATES 
Fees of District Attorneys. 


In some cases the pay is liberal and in others insuflicient, 
but where it is all taken together, including salary, per 
diem and taxed fees, it amounts to a fair compensation. 
If it were right to allow additional compensation in large 
cases, there are many small ones in which, with equal pro- 
priety, it might be reduced, and the accounting oflicers 
would find abundant employment in settling a new class 
of questions. These considerations, to which others might 
be added, show clearly enough the wisdom of the law 
which fixes within specific limits the compensation of dis- 
trict attorneys for the performance of official duties. 

But whether wise or not, it is sufficient for the present 
purpose that the act of February 26, 1853, section 1, not 
only declares what the compensation of these officers shall 
be for official services, but also expressly declares that ‘no 
other compensation shall be taxed and allowed,” and this 
prohibition is more explicitly repeated in the 3d section. 
These statutory provisions furnish the plain response to 
both your questions. 

It is scarcely necessary to add that it is well settled that 
a district attorney, like any other lawyer, may be em- 
ployed as counsel by the head of a department for such 
compensation as may be stipulated or agreed on, under a 
provision of the first section of the act of February 26, 
1858, but in such case the services are extra official, and not 
such as ate provided for in the fee bill. In the present case 
the district attorney was performing his ordinary oficial 
duty and he must be content with the compensation which 
the law allows him therefor. It is not alleged that he was 
specially employed by the head of a department to render 
services outside of the fee bill, for a stipulated sum, nor 
could that have been the case since the services com- 
menced in the United States circuit court, the United 
States being a party to the suit. It seems that in the 
circuit court the name of the United States was stricken 
from the record as a party and the suit was afterwards 
ordered back to the circuit court of Knox county, from 
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which it had been certified into the circuit court of the 
United States. The district attorney, believing that the 
interests of the United States were still involved in the 
case, followed it to that court, and a portion of the services 
for which he claims additional compensation were ren- 
dered therein. If the United States, in fact, had a con- 
tinuing interest it is right that he should be paid for those 
services, but the act of August 10, 1856, section 12, (11 
Stats., 50,) provides that in such cases the accounts of dis- © 
trict attorneys shall be audited and allowed, as in other 
cases, assimilating the fees, as near as may be, to those 
provided by the act of February 26, 1853, for like or 
similar services. I have no doubt that the professional 
service of the district attorney, in this case, considered 
by itself, will be very inadequately compensated under 
this rule, but I do not know where he can obtain the relief 
he asks, unless Congress shall see proper to grant it. 
I am, sir, very respectfully, 
‘Your obedient servant, 


EDWARD BATES. 
Hon. Cares B. Smrru, 


Secretary of the Interior. 





PURCHASE OF LANDS. 


There is nothing in the Joint Resolutions of September 11, 1841, that for- 
bids the purchase of land encumbered by outstanding liens which have 
not yet matured; but in such case the Department making the purchase 
should stipulate with the vendors, that the amount of purchase money 
necessary to pay off the encumbrances shall be withheld until they are 
due, when, if they are discharged by the vendors, the purchase money 
so withheld shall be paid, or, if not then discharged by the vendors, 
that the retained purchase money shall be applied by the Government 
to their payment. 


ATTORNEY GENERAL’S OFFICE, 
October 4, 1862. 
Sir: I have the honor to acknowledge the receipt of 


your letter of the 30th ultimo, with its enclosures, relative 
23 
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to the proposed purchase of property adjoining the navy- 
yard of Boston, owned by Oakman and Eldridge. 

By the act of July 14, 1862, chap. 164, an appropriation 
of one hundred and twenty-three thousand dollars was 
made “ for the purchase of land and wharf adjoining the 
navy-yard at Charlestown, Massachusetts, owned by Oak- 
man and Eldridge, and extending from Charles river to 
Water street, and containing about one hundred and 
twenty thousand square feet.”’ 

It appears, however, that the purchase is arrested by the 
fact that the property is encumbered with certain mort- 
gages not yet due, and that the mortgagees decline to 
accept payment of the amount thereof in advance of the 
periods when they respectively fall due. You state that 
the vendors are willing to deposit with the sub-treasurer, 
at Boston, any amount necessary to protect the Govern- 
ment from risk, and you request to be advised whether you 
can legally make the purchase under these circumstances, 
the title being understood to be valid. 

The resolutions of September 11, 1841, (5 Stats., 468,) 
declare that no public money shall be expended upon any 
site or land thereafter to be purchased by the United States 
for the purpose of erecting thereon armories, arsenals, 
forts, fortifications, navy-yards, custom-houses, light-houses, 
or other public buildings of any kind whatever, until the 
written opinion of the Attorney General shall be had in 
favor of the validity of the title, &. 

- The purpose of this provision was to protect the United 
States against the expenditure of money in the purchase 
or improvement of land to which it acquired a doubtful 
or invalid title. No money is to be paid until, in the 
method designated, the title is ascertained to be valid. 
But if the title be valid the resolutions do not forbid the 
purchase of land encumbered by outstanding liens, and 
although in such case the payment of the purchase money 
should be withheld until the liens are removed, I know of 
no reason why a contract of purchase may not be made 
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and possession taken in pursuance thereof, with a stipula- 
tion that the purchase money shall be applied to the dis- 
charge of the encumbrances as they fall due or withheld 
until the vendor shall discharge them. Cases may arise 
in which the occupation and improvement of land by the 
Government may be a public necessity far outweighing 
the pecuniary value of the land, and it would be.absurd 
to allow an encumbrance which some obstinate creditor 
refused to accept payment of in advance of its maturity to 
prevent the acquisition of the land. Certainly, in the pro- 
vision referred to, Congress intended no such result. Its 
true purpose will be fairly regarded if the department 
which purchases land, encumbered in this way, will take 
care to withhold enough of the purchase money to protect 
the Government against loss by the encumbrance. 

Whilst I do not think it best to advise you to pay the 
whole of the purchase money to the owners of the land in 
question when you make the purchase, with the stipula- 
tion that they shall deposit with the sub-treasurer at Boston 
an amount sufficient to protect the Government from loss, 
it seems to me that the same result can be reached in 
another form. I would suggest that when the purchase 
is made, you enter into an agreement in writing with the 
vendors, reciting the existence of the mortgages in ques- 
‘tion, and providing that the amount of purchase money 
necessary to pay them, with the interest thereon, shall be 
withheld until they are due, when, if they are discharged 
by the vendors, the purchase money so withheld shall be 
paid to them, or if not then discharged by the vendors, the 
retained purchase money shall be applied by the United 
States to their payment, and that such discharge by the 
United States shall constitute payment in full to the ven- 
dors. of the whole purchase money. Of course a good 
and sufficient deed for the premises, in fee simple, with 
covenant of general warranty, should be executed and 
delivered by the vendors to the United States, when the 
agreement is entered into. These things being done, I 
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can see no objection to the payment to the vendors ef that 
portion of the purchase money in excess of the amount to 
be retained under the agreement. 
I am, sir, very respectfully, 
‘Your obedient servant, 
EDWARD BATES. 
Hon. GipEon WELLES, 
Secretary of the Navy. 





PRESIDENT’S APPOINTING POWER. 


Ihe President has lawful power in the recess of the Senate to fill a vacaney 
on the Bench of the Supreme Court, which vacancy existed during the 
last session of the Senate, by ‘‘ granting a commission which shall expire 
at the end of their next session.”’ 

ATTORNEY GENERAL’S OFFICE, 
October 15, 1862. 

Sir: I have examined the matter which you mentioned 
yesterday, touching your power to fill a vacancy on the 
bench of the Supreme Court, now, in the recess of the 
Senate, which vacancy existed during and before the last 
session of the Senate. 

This is the language of the Constitution: “The Presi- 

dent shall have power ‘to fill up all vacancies that may 
happen during the recess of the Senate, by granting com- 
missions which shall expire at the end of their next seg- 
sion.” : 
If the question were new, and now, for the first time, to 
be considered, I might have serious doubts of your con- 
stitutional power to fill up the vacancy, by temporary 
appointment, in the recess of the Senate. But the question 
is not new. It is settled in favor of the power, as far, at 
least, as a constitutional question can be settled, by the 
continued practice of your predecessors, and the reiterated 
opinions of mine, and sanctioned, as far as I know or be- 
lieve, by the unbroken acquiescence of the Senate. 
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Deferring to this practice and to these authorities, I give 
it as my opinion that you have lawful power, now, in the 
recess of the Senate, to fill up a vacancy on the bench of 
the Supreme Court, which vacancy existed during the last 
session of the Senate, “by granting a commission which 
shall expire at the end of their next session.” 

And for your better information as to the manner in 
which this subject has been heretofore treated by my pre- 
decessors in office, I add a reference to the opinions of 
several of them, extending over a period of more than. 
twenty years, viz: of Attorney General Wirt, October 
22, 1823, see vol. 1, (of Opinions,) p. 681; Attorney Gen- 
eral Taney, July 19, 1832, vol. 2, p. 525; Attorney Gen- 
eral Legare, October 22, 1841, vol. 3, p. 673; Attorney 
General Mason, August 13, 1846, vol. 4, p. 5238. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
The PRESIDENT. 





CONSTRUCTION OF A CARTEL. 


Union soldiers, made prisoners by the enemy and discharged under parole, 
but not exchanged, cannot, under the terms of the Cartel of July 22, 
1862, agreed to between Major General Dix and General Hill, be em- 
ployed by the Government in suppressing an insurrectionary war of 
Indian tribes. 


ATTORNEY GENERAL’S OFFICE, 

October 18, 1862. 

Sir: Following your verbal direction, I have carefully . 

examined the cartel for the exchange of prisoners of war, 

agreed to by the parties on the 22d of July, 1862, at 

Haxall’s Landing, on James river, Virginia, and signed, 

respectively, by Major General Dix and Major General 

Hill, as the same is embodied in “ General Order No. 

142,” issued from the War Department, September 25, 
1862. 


358 HON. EDWARD BATES 


Construction of a Cartel. 


The question for my consideration is, whether or not 
our soldiers, made prisoners by the enemy and discharged 
under parole, but not exchanged, can, according to the 
terms of the cartel, be employed by us in defending against 
an insurrectionary war of Indian tribes? 

The solution of that question must depend upon the 
language of the cartel. If that be plain and clear, the 
words, as written, must govern; if ambiguous or doubt- 
ful, we must find the intention of the parties, by a fair 
construction of the words employed. 

The first, second, and third articles of the cartel relate 
only to the exchange of prisoners, and do not touch the 
question in hand. The fourth article provides that: “ All 
prisoners of war are to be discharged on parole in ten days 
after their capture,” &c., and further provides that “the 
surplus prisoners, not exchanged, shall not be permitted 
to take up arms again, nor to serve as military police, or 
constabulary force, in any fort, garrison, or field-work, 
held by either of the respective parties; nor as guards of 
prisons, depots or stores; nor to discharge any duly usually 
performed by soldiers, until exchanged under the pro- 
visions of this cartel.” 

The fifth article does not touch this question. 

The sixth article stipulates that the provisions of the 
eartel shall “be of binding obligation, during the con- 
tinuance of the war,” &c., and declares what are “ the 
great principles involved” in the contract. This is done 
in five distinct clauses, separately numbered, the last of 
which is in these words: “ 5th. That the parole forbids 
the performance of field, garrison, police or guard, or con- 
stabulary duty.” — 

The language of the cartel may be inconveniently broad, 
and more comprehensive than either party would have 
consented to, if the consequences had been foreseen, at 
the date of the contract. Still, it is our mutual contract, 
‘of binding obligation” upon both parties, and neither 
party can avoid it, because it is inconvenient in its practi- 
cal operation. It can be altered only by mutual consent. 
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The language employed is unusually clear and explicit, 
there is no doubt or ambiguity in it, and therefore no room 
for construction. The soldiers of either party captured 
by the other party, and paroled, but not exchanged, are 
forbidden, in terms, to take up arms again—they are forbid- 
den to discharge any duty usually performed by soldiers—for- 
bidden to do any field duty. 

The terms of the contract are, as I said, explicit, beyond 
a doubt, and neither party has any right to go beyond the 
language used, in order to find out a different meaning, 
more suitable to its own varying interests. If it is the 
plainly-declared purpose of the cartel to prevent the use 
of prisoners paroled, but not exchanged, in the discharge 
of any of the duties of a soldier, they cannot “take up 
arms again,’ anywhere or against any foe until exchanged. 
We cannot employ them, even to repel an invasion of 
Indian savages, and the enemy cannot employ them to 
suppress, by force of arms, even a servile insurrection. 
To do so, on either side, would be a direct breach of the 


cartel. 
I am, sir, very respectfully, 


Your obedient servant, 


EDWARD BATES. 
The PRESIDENT. | 


ROCK ISLAND MILITARY RESERVATION. 


1. The unsold lands of Rock Island, in the State of Illinois, are not sub- 
ject to pre-emption under the laws of the United States. 

2. The reservation of Rock Island for military purposes derives its validity 
not alone from the act of selection performed by the President, nor 
from any of the later acts of the Secretaries of War, but primarily 
from the statute of June 14, 1809. 

3. It was not in the power of the President to relinquish that reservation, 
and thus throw the Island back into the general body of the public 
lands, without the consent of Congress. 

4. The facts in relation to the case of this reservation show that the theory 
that it has been relinquished, and reverted to the body of the public 
lands, has never been accepted by either the Legislative or Executive 
Department of the Government. 
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5. The authority of the decision of Mr. Justice McLean, in the case of 
United States vs. The Railroad Bridge Co., (6 McLean, 517,) ques- 
tioned. 


ATTORNEY GENERAL’S OFFICE, 
November 8, 1862. 

S1r: The letters of the acting Secretary of the Interior, 
the first dated 22d of August last, and the second dated 
the 15th ult., present for my consideration these questions: 

1st. Were the unsold lands of Rock Island, in the State 
of Illinois, subject to pre-emption under the laws of the 
United States in the month of April, 1857? 

2d. Are they now subject to pre-emption under those 
laws? 

The view I take of the subject presented by these ques- 
tions relieves me of the necessity of considering them 
separately. I have given to them the examination and 
reflection which their impertance demands, and I proceed 
to state my conclusions. 

Rock Island, a part of the public lands of the United 
States, was reserved and occupied by the Executive De- 
partment of the Government for military purposes. This 
reservation did not originate, as has been supposed, in the 
letter of the Secretary of War, Mr. Calhoun, to the Com- 
missioner of the General Land Office, dated March 2, 
1825, wherein, having stated that the Island is deemed 
necessary for military purposes, he requested that it be 
accordingly reserved for such purposes, and that when the 
reservation was completed, the War Department should 
be advised of the fact. That letter and the subsequent 
action of the Land Office, in giving notice of the reserva- 
tion to the register having charge of the public lands in 
the district wherein Rock Island was situated, were but 
steps stamping with more formal character a reservation 
which had, in fact, been made years before under the 
authority of law. For, by various early acts of Congress, 
the President had been authorized to erect fortifications 
in such places as in his opinion the public safety should 
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require, and to establish trading houses at such posts and 
places on the frontiers, or in the Indian country, as he 
should judge most convenient. And by the act of June 14, 
1809, (2 Stat., 547,) an appropriation was made, amongst 
other things, “for erecting such fortifications as may, in 
the opinion of the President of the United States, be 
deemed necessary for the protection of the northern and 
western frontiers.”” Under the general power given him 
by this act, the President selected a military site on Rock 
Island, on which Fort Armstrong was built. (United | 
States vs. Railroad Bridge Co., 6 McLean, 527.) I am not 
informed of the exact time when this selection was made; 
but, according to the letter of General Jessup to the Com- 
missioner of the General Land Office, the fort was estab- 
lished during the last war with Great Britain, and was 
occupied in August, 1815. The reservation of Rock Island 
for military purposes began when that selection was made, 
and from that time, as the Supreme Court said of another 
tract of land reserved under the same authority, (Wilcox 
vs, Jackson, 15 Pet., 513,) ‘it was severed from the mass 
of public lands.” 

This selection of Rock Island for military purposes was 
not, as we have seen, the unauthorized act of the Presi- 
dent; but was made in the exercise of a discretion vested 
in him by Congress. The Constitution vests in Congress 
the power to dispose of, and make all needful rules and 
regulations respecting, the territory or other property be- 
longing to the United States. The word “territory,” as 
here used, is held to be equivalent to the word lands— 
(United States vs. Gratiot, 14 Pet., 537)—and the power to 
dispose of the public lands under this clause, whether by 
sale or by appropriation to other uses, belongs to Congress, 
and not to the President. (United States vs. Fitzgerald, 
15 Pet., 421; United States vs. Nicoll, 1 Paine, 649.) The 
reservation of Rock Island for mibitary purposes derives 
its validity, therefore, not alone from the act of selection 
performed by the President, nor from any of the later acts 
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of his War Minister, but primarily from the statute which 
paeecage that selection. In Wilcox vs. Jackson, sup., the 

upreme Court say, in reference to the erection of Fort 
Dearborn, “it would not be doubted, we suppose, by any 
one that, if Congress had by law directed the trading house 
to be established, and the military post erected at Fort 
Dearborn by name, that this would have been by authority 
of law. But, instead of designating the place themselves, 
they left it to the discretion of the President, which is precisely 
the same thing in effect.” 

I accordingly assume that the selection of Rock Island 
for the site of a military fortification, the erection and con- 
tinued occupancy of that fortification, and the repeated 
communications of the War Department to the officer hav- 
ing charge of the public lands, expressing a desire and 
intention to hold that island for military purposes, together 
with the formal recognition and acknowledgment thereof 
by the land office, all deriving their validity from the dis- 
cretionary power vested in the President by the act of June 
14, 1809, have the same legal effect to withdraw the island 
from the body of the public lands, and appropriate it to 
the specific purpose named, as if it had been done bya 
special act of Congress. 

I do not understand it to be denied that Rock Island 
was lawfully severed from the public lands, and set apart 
for military purposes. But it is contended that the Presi- 
dent, through the Secretary of War, on the 11th of Febru- 
ary, 1848, formally relinquished this reservation, and placed 
the land at the disposal of the department having charge 
of the public lands, and that it thus fell back into the gen- 
eral body of the public lands, subject to entry and pre- 
emption assuch. In meeting this question, I concede that 
although there is no evidence, so far as I am informed, 
that the President in fact approved, or even knew of the 
letter of the Secretary of War to the Secretary of the 
Treasury, containing the supposed relinquishment, yet the 
act of the Secretary, in the absence of any evidence of his 
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disapproval, must be accepted as the act of the President. 
This principle is settled beyond question, and, indeed, the 
validity of the acts of the War Department in the selection 
and reservation of Rock Island depend on it. 

Had the President, then, power, by the act of his min- 
ister, to transfer to the body of the public lands a tract 
which had been lawfully and regularly reserved under the 
authority of an act of Congress for military purposes, and 
so subject it to entry and pre-emption by settlers under the 
laws of the United States? I think the statement of this 
question compels a negative answer. We have seen that 
the President derived his authority to appropriate this land 
to military purposes, not from any power over the public 
lands inherent in his office, but from an express grant of 
power from Congress to erect fortifications which he might 
deem necessary for the protection of the northern and 
western frontiers. It is true that, as the executive head of 
the nation, he was vested by law with ample power to 
supervise and control the fortifications so erected, and the 
lands reserved for their use. He might even, if he deemed 
it proper, cease to use the fort and lands for purposes of 
protection or defence, and withdraw from them the forces 
and military property of the United States. But, in my 
Opinion, he had no power to take them out of the class of 
reserved lands, and restore them to the general body of 
public lands. Itis certain that no such power is conferred 
on the President in the act under which the selection of a 
site for Fort Armstrong was made. 

It will be conceded, I suppose, that without the authority 
of Congress, the President could not have selected a por- 
tion of the public lands, and, by the erection and occu- 
pancy of a fort, devoted it to military purposes. In every 
instance where this has been done, sufficient legislative 
authority will be found for the act, either in the form of a 
general statute, such as the act of 1809, or of special enact- 
ment. But, if the President could not do this without the 
aid of Congress, neither could he annul the same work with- 
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out the same aid. The grant of power to execute a trust, 
even discretionally, by no means implies the further power 
to undo it when it has been completed. A duty properly 
performed by the Executive under statutory authority has 
the validity and sanctity which belong to the statute itself, 
and, unless it be within the terms of the power conferred 
by that statute, the Executive can no more destroy his own 
authorized work, without some other legislative sanction, 
than any other person can. To assert such a principle is 
to claim for the Executive the power to repeal or alter an 
act of Congress at will. When the President, in the exer- 
cise of the discretion vested in him by the act of 1809, 
selected Rock Island as the site of a fort, and expended 
the money appropriated therefor in erecting the fort, and 
occupied it as a military station, thus setting it aside as a 
reservation for military purposes, the power conferred by 
the act was exhausted, and he had no more authority to 
recall that reservation, and restore the land to the condi- 
tion of other portions of the public lands not so appro- 
priated, than he would have had to expend the public money 
in erecting the fort without an appropriation by Congress 
for that purpose. The withdrawal of the land from the 
uses to which, under the authority of Congress, it had been 
appropriated, and its appropriation to other and different 
uses, would be simply an attempt “to dispose of” it, the 
power to do which, as we have seen, resides only in Con- 
gress. And, as the delegation of this power cannot be 
found in the act of 1809, neither do I know of any subse- 
quent act of Congress from which it can be derived. 

This view of the Executive authority in the premises 
seems to me to accord so exactly with the plain and well- 
accepted theory of the division of powers in our Govern- 
ment, as hardly to require illustration. But it can easily 
be demonstrated on various grounds that so long as Con- 
gress fails to transfer to the Executive Department the 
power to dispose (whether by public sale or by right of 
entry and pre-emption) of that part of the public lands 
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reserved for military purposes, the right of the Executive 
to exercise that power ought not to be conceded. The 
appropriation of the public domain, either to public or 
private use, is eminently an act of sovereign power. It is 
the exercise of ownership, and implies the right of control 
over the title. It is a conversion of the property of the 
nation equal in responsibility and gravity with the appro- 
priation of the public money, and derives its authority 
from the same high source. Under our system, this ex- 
treme power resides only in Congress. As the Executive 
can draw no money from the Treasury, but in consequence 
of appropriation made by law, so he cannot divest the title 
to a foot of the public lands without the same legislative 
sanction. 

These reservations were usually made for the location 
of forts and military stations on the frontiers, where the 
country was but thinly settled, and the public lands had 
but a nominal value. These forts and stations have been 
abandoned, from time to time, because the increase of 
population around them, removing frontier dangers, and 
converting them into centres of prosperity and wealth, 
have seemed to render them useless for military purposes. 
But the same cause has given, in many instances, immense 
value to the lands attached tothem. It is the appropriate 
function of the Executive to decide how far such military 
posts may be needed for the public service at the time, and 
to use or disuse them accordingly. But it by no means 
follows that it is or ought to be competent for the Execu- 
tive, or, as it may happen in practice, his War Minister, 
without the consent of Congress, to decide that the lands 
reserved for those posts are and will be no longer needed 
for the public service, and destroy the reservation by 
making sale of them or opening them to pre-emption like 
other public lands. Itis quite possible that such lands, 
for reasons already suggested, may have become much 
more valuable than they were when reserved, and it is 
not to be supposed that Congress would consent to their 
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conversion to private use through the operation of the pre- 
emption laws. If this power exists in the Executive, it 
might well happen that, through the dishonest or mistaken 
act of his subordinate, the most valuable and important 
of the military reservations now held by the Government 
out of the public lands, might be sacrificed through the 
pre-emption laws to enrich some speculating favorite, as- 
suming the disguise of a squatter. Even where Congress 
has authorized the sale of these reservations, we have not 
been without examples where the public interests have 
suffered under circumstances creating strong suspicion of 
official dishonesty. If it be true that the Executive can, 
of his own will, convert the military reserves into public 
lands, subject to pre-emption, it must be conceded that the 
Government holds them by a most precarious tenure. 
The temptation to fraud and peculation which such a 
power offers certainly furnishes an overwhelming reason in 

public policy against conceding its existence. 

But it will be found that the view which I have taken 
of this subject is sustained by the almost uniform practice 
of the Government in the disposition of military reserva- 
tions. Where they have become useless for military pur- 
poses, Congress has almost invariably provided the method 
of disposing of them, either by directing that they should 
be sold by the Secretary, or that they should be placed 
under the control of the General Land Office according to 
circumstances. 

The act of March 8, 1819, (3 Stats., 520,) authorized 
the Secretary of War, under the direction of the Presi- 
dent, to cause to be sold such military sites, belonging to 
the United States,as may have been found or become use- 
less for military purposes, giving to the Secretary authority, 
on payment of the consideration money, to execute instru- 
ments of title in fee. It having been held by various 
authorities that this act only authorized the sale of military 
sites which had become useless at the time of its passage, 
Congress, by the 4th section of the act of March 3, 1857, 
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(11 Stats., 208,) extended its provisions “to all military 
sites, or to such parts thereof which are or may be useless 
for military purposes.” The act of August 18, 1856, (11 
Stats., 87,) provided that all public lands theretofore re- 
served for military purposes in the State of Florida, which, 
in the opinion of the Secretary of War, were no longer 
useful or desired for such purposes, or so much thereof as 
said Secretary might designate, should be and were thereby 
placed under the control of the General Land Office, to be 
disposed of and sold in the same manner and under the 
same regulations as other public lands of the United States. 
In addition to these general laws, various special acts of 
Congress may be found scattered through the statute books, 
authorizing the sale, in whole or in part, of particular 
military sites, or appropriating them'‘to other public uses, 

A review of these statutes will show beyond question 
that Congress no more abandoned the power to control 
and dispose of military reservations than they did the same 
power over the rest of the public lands, and that the 
method by which, when no longer needed for military 
purposes, they were disposed of, was just as well defined 
and settled by Congress as the method by which the general 
body of the public lands was opened for settlement or sale. 

A striking proof of the vigilance with which Congress 
exercised its power of control over military sites is fur- 
nished by the 6th section of the act of June 12, 1858, (11 
Stats., 336.) Serious complaint having been ade of the 
manner in which the power of sale of these sites, confer- 
red by the act of March 8, 1857, was exercised, Congress, by 
the section referred to, repealed all the then existing laws 
or parts of laws which authorized the sale of military sites 
which were or might become useless for military purposes, 
and declared that said lands should not be subject to sale 
or pre-emption under any of the laws of the United States, 
with a proviso continuing in force the act of August 18, 
1856, relative to certain reservations in Florida. 

For these reasons, I am of opinion that the letter of the 
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Secretary of War to the Secretary of the Treasury, of the 
11th of February, 1848, was without authority of law and 
utterly void of the effect proposed, and that the island 
(except those fractional parts granted by acts of Congress 
to certain {private persons) remains a reservation for mili- 
tary purposes. This reservation, in my opinion, included 
originally the whole of the island. Ido not understand 
that any doubt has ever been expressed that it had this ex} 
tent, but if so, a reference to the letter of Secretary Calhoun 
of March 2, 1825, and the letter of Secretary Cass of Sep- 
tember 11, 1835, and the proceedings of the Land Officers 
thereunder, will put such doubt at rest. But even if the 
island had not in terms been designated as the extent of 
the reservation, still, under the principle applied in the 
case of Mitchell vs. The United States, 9 Pet., 761, the 
whole would necessarily be embraced in it. 

It follows from this that the island was not subject to 
pre-emption, under the laws of the United States, in the 
month of April, 1857, neither is it at this time, reservations 
being expressly exempted from the operation of those laws. 

If I have thus far treated this question more fully upon 
general considerations than with reference to the special 
facts of the case in hand, it is because the principle it in- 
volves seemed to me to require a fair examination and 
discussion. Claiming for the Executive a power, as I 
think, subversive of the Constitution, this principle, if it 
be correct, must extend far beyond the case in which it is 
now invoked, and if it be erroneous, ought to be rejected 
as a rule of administration. | 

But there are certain facts disclosed in the papers you 
have submitted, which show that the theory that the Rock 
Island reservation had been relinquished and had reverted 
to the body of the public lands, was never accepted by 
either the legislative or executive departments of the 
Government, not even by the War Department. 

1st. Congress treated it as a reservation not open to 
entry under the pre-emption laws. For not only did they 


se: 


TO THE SECRETARY OF THE INTERIOR. 369 


Rock Island Military Reservation. 


authorize George Davenport to enter a fractional quarter 
section of the island prior to the alleged relinquishment, 
(private act, April 2, 1844,) but subsequently thereto, by ' 
private act of January 24; 1855, (10 Stats., 848,) David B. 
Sears was granted the same privilege. 

2d. The Secretary of the Interior, and the officers of the 
land office, repeatedly refused to recognize any right of pre- 
emption, and never allowed a claim thereto. It is true, that 
the Commissioner of the General Land Office, in a letter to 
the Secretary of the Interior, dated December 28, 1858, 
expressed the opinion that the reservation had fallen back 
into the mass of the public lands. But his official superior, 
the Secretary of the Interior, in a letter to the House of 
Representatives, dated January 24, 1859, in response to a 
resolution of the House inquiring as to “the present situa- 
tion of the military reservation of Rock Island, whether 
the same has been transferred by the War Department to 
. the Interior Department,” &c., after detailing the facts 
relative to the reservation and alleged relinquishment, and. 
the attempts of the War Department to sell it, declares that 
“the policy of the War Department in taking measures for 
the sale of the Rock Island military reservation after it had - 
become useless as a military site, and that of the depart- 
ment in charge of the public lands in declining any action, 
except to survey the island, has been in accordance with 
the Executive policy in similar cases, and was, in my opin- 
ion, warranted by a sound construction of the laws then 
in force.” After suggesting that the legislative power has 
not provided any law, or prescribed any conditions, accord- 
ing to which lands reserved for military purposes can be 
relinquished, and placed again at the disposal of the land 
department, he adds: ‘‘ My conclusion, therefore, in reply 
to the inquiry whether the military reservation of Rock 
Island has been transferred by the War Department to the 
Interior Department is, that it has not been so transferred.” 
(Ex. Doc., 2d Sess., 85th Cong., vol. 7, No. 81.) 

8d. Attorney General Cushing, in a carefully prepared 

24 


370 HON. EDWARD BATES 
Rock Island Military Reservation. 


opinion of the 21st August, 1854, (6 Op., 670,) held that 
Rock Island was not subject to entry as public land, be- 
cause it was a military reservation. 

4th. The War Department, since the letter of Secretary 
Marcy, has repeatedly and continuously exercised acts of 
control and jurisdiction over the island quite inconsistent 
with the theory of its relinquishment. True, Fort Arm- 
strong was evacuated in 1836, and has not since been gar- 
risoned; but the buildings which remained, after the sale 
of a portion of them in that year, together with the island, 
were then placed in charge of an agent, and so continued, 
at least, until the 20th of December, 1858. (Letter Sec. 
War of that date.) And, in 1850, an order was issued by 
the Secretary of War to Colonel Mason to sell the reserva- 
tion, but it was never executed. 

In conflict with this almost unbroken current of legisla- 
tive and executive action and opinion, stands the opinion 
of Judge McLean, in the case of the United States vs. The 
Railroad Bridge Company. (6 McLean, 517.) With the 
' highest respect for the opinions of that distinguished and 
lamented judge, I am compelled to believe that, if he had 
given to the question under consideration a more careful 
and thorough examination than that opinion indicates, he 
would have been led toa different conclusion. As the 
case 18 presented, this point seems to have been but inci- 
dentally before him, and without a complete view of the 
facts. On page 525, he declares that “the abandonment of 
Rock Island as a military post, and for all public purposes, 
was as complete as its reservation had been,” and he distin- 
guishes it, (page 527-8,) from the Fort Dearborn reserva- 
tion, litigated in Wilcox vs. Jackson, upon the ground that 
the possession of that reservation “for public purposes had 
never been abandoned.” 

It is hard to say what effect might have been produced 
on the mind of Judge McLean, if the well ascertained fact 
had been in evidence in the case—that the Rock Island 
reservation had remained in the possession of the War 
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Department, and was actually in its possession by its au- 
thorized agent—when his decision was pronounced. If 
that decision had been reviewed by the Supreme Court of 
the United States, I am not without reason for believing 
that an opinion more in accordance with the current of its 
decisions in similar cases, would have been the result. It 
is worthy of remark that the United States, by the Attorney 
General, in that case controverted the conclusions which 
Judge McLean adopted, thereby showing that prior to 
April, 1857, the Executive Department considered the 
island a military reservation. And, as nothing has occur- 
red since that time to change its status, a firm adherence | 
to that position is, in my opinion, the plain duty of those 
who administer the Government. 
I am, sir, very respectfully, 
Your obedient servant, 


EDWARD BATES. 
Hon. Cates B. Smita, 
Secretary of the Interior. 


JURISDICTION OF THE SEGOND AUDITOR OVER CLAIMS 
FOR BOUNTY. 


1. The Second Auditor of the Treasury has lawful jurisdiction of the 
claims for bounty, under the Act of July 22, 1861, and not the Com- 
missioner of Pensions. 

2. It is not the duty of the Commissioner of Pensions to furnish blank 
forms for applications for such bounties, nor is he authorized to pre- 
scribe forms for such applications. 


ATTORNEY GENERAL’S OFFICE, 
November 18, 1862. 
Sr: I have the honor to acknowledge the receipt of 
your letter of the 29th ultimo, transmitting for my con- 
sideration a communication of the Commissioner of Pen- 
sions, relative to the adjudication of claims for bounties 
under the act of July 22, 1861, chap. 9. Upon the facts 
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therein stated you peuness my opinion on the following 
questions: 

ist. Is it the duty of the Commissioner of Pensions to 
adjudicate the claims for bounties under said act? 

2d. Is it the duty of the Commissioner of Pensions to fur- 
nish blank forms for applications for such bounties; and, if 
s0, is he authorized to prescribe the forms of such applica- 
tions ? | . 

The act of July 22, 1861, above referred ‘to, is entitled 
‘An act to authorize the employment of volunteers to aid 
in enforcing the laws and protecting public property.” It 
provides for accepting and organizing a volunteer force 
not exceeding five hundred thousand men, and for various 
matters of detail connected therewith. The claims to 
which your questions refer are authorized by the 5th and 
6th sections of the act. The 5th section, amongst other 
things, allows to every volunteer, &c., who enters the ser- 
vice under that act ‘if he shall have served for a period of 
two years, or during the war, if sooner ended, the sum of 
one hundred dollars.” The 6th section is in these words: 

“That any volunteer who may be received into the 
service of the United States, under this act, and who may 
be wounded or otherwise disabled in the service, shall be 
entitled to the benefits which have been or may be con- 
ferred on persons disabled in the regular service, and the 
widow, if there be one, and if not, the legal heirs of such 
as die, or may be killed in service, in addition to all arrears 
of pay and allowances, shall receive the sum of one hun- 
dred dollars.” 

The adjudication of the claims for the sum of one hun- 
dred dollars allowed by this section, to the widow or legal 
heirs of the volunteers who die, or are killed in the service, 
has been assumed by the Second Auditor of the Treasury; 
and the Commissioner of Pensions, for certain reasons 
stated in his letter, raises a doubt whether this duty does 
not, by law, belong to him instead of the Second Auditor. 

The allowance of one hundred dollars, under the 5th 
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section, being promised on condition of an honorable dis- 
charge, after a service of two years, or during the war, is 
not yet due, except that: portion of it, which, by subse- 
quent laws, Congress has authorized to be paid in advance 
to encourage enlistments. I presume therefore that your 
questions refer more especially to claims under the 6th 
section, and I shall so respond to them. If the allowance 
‘made by the 6th section be not within the jurisdiction of 
the Pension Office, neither can the allowance under the 
5th section, as it might be, were it an allowance in land, 
and notin money. The view which I take of the subject 
therefore fully covers the question under both sections. 
Although the reasons suggested by the Commissioner 
of Pensions aré not without force, I still think that the 
jurisdiction over these claims has been rightly assumed 
by the Second Auditor. The act which authorizes them 
does not indicate by whom they shall be adjudicated. To 
ascertain this, we must first consider the character of the 
‘claims and the legal functions of the bureaus in question. 
If the sum of one hundred dollars, allowed by the 6th. 
section, had been intended by Congress as a pension. to 
the widow or legal heirs of the deceased volunteer, the 
adjudication of a claim for it would undoubtedly have 
fallen to the Commissioner of Pensions. For the act of 
January 20, 1843, which created that office, declares that 
he shall execute, under the direction of the Secretary of 
War and the Secretary of the Navy, (this direction having 
since been transferred to the Secretary of the Interior,) 
such duties in relation to the various pension laws as may be 
prescribed by the President, &c. But this sum of money, 
although the only benefit, (except arrears of pay and 
allowance,) promised by the act of July 22, 1861, to the 
widow and legal heirs of volunteers, received under its 
provisions, who should die, or be killed in the service, is 
not a pension. That act, whilst extending to volunteers 
who might be wounded or otherwise disabled in the ser- 
vice, the benefits allowed by law to persons disabled in 
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the regular service, provided no pensions for the families 
of such of them as should die or be killed. That the 
allowance of one hundred dollars to this class was not 
intended as a pension, or even to he in lieu of a pension, 
is proved by the fact that Congress has since, by the act 
of July 14, 1862, chap. 166, provided a pension for the 
families of volunteers who have died or may die of any 
wound received, or disease contracted in the service; 
placing, in this respect, volunteers, regulars, and militia 
in the national service on a common footing, and thus sup- 
plying the omission of the 6th section of the act of July 
22, 1861, in regard to the families of deceased volunteers 
under that act. If the sum promised by the act of 1861, 
had been a pension, the provision made by the act of July 
14, 1862, would have supplied its place and thus repealed 
it, since, by repealing inconsistent laws, it prohibits the 
payment of any other pension than that which itself allows. 
This being obviously true, it is hardly necessary to show 
the intrinsic difference between an allowance of one hun- 
. dred dollars and a pension, which is an annual allowance. 
I therefore assume that it is in no sense a pension, and 
consequently that the laws which define the functions of 
the Commissioner of Pensions do not give that officer 
jurisdiction of it. | 

‘You have called it, (as has the Commissioner of Pensions 
in his letter,) a bounty, and such, in fact, itis. It belongs 
to the class of allowances called, indiscriminately, bounties, 
gratuities, and premiums, held out by the Government to 
induce men to enter its military service. Whether prom- 
ised to the volunteer who shall serve for two years, or to 
his widow and legal heirs, if he die or be killed in the 
service, it is equally an inducement offered to enlistment, 
and is as sacredly due to himself, or his family, as are his 
arrears of pay and allowances, with which it is classed. 

By the act of March 8, 1817, sec. 8, (3 Stats., 366,) it is 
made the duty of the Second Auditor “to receive all ac- 
counts relative to the pay and clothing of the army, the 
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subsistence of officers, bounties and premiums, military and 
hospital stores, and the contingent expenses of the War 
Department.” The jurisdiction thus given to the Second 
Auditor, of accounts for bounties and premiums, seems to 
me to impose on him the cognizance of the claims for the 
sum of one hundred dollars, allowed by the act of 1861, 
that sum, as we have seen, being in the nature of a bounty, 
and not of a pension. 

But the Commissioner of Pensions is led to infer that 
Congress intended to confer this jurisdiction on his office, 
because of certain provisions contained in acts of later date 
than the act of 1861. The meaning of a statute is to be 
ascertained, if possible, from the statute itself, and from 
the state of the law at the time of its enactment, and not 
from subsequent legislation. Such subsequent legislation 
may alter the statute, or may be founded upon a misappre- 
hension of its true meaning, but it is by no means an infal- 
lible guide to that meaning. Even if Congress, in the later 
acts referred to by the Commissioner, legislated under the 
impression that the duty of adjudicating claims for the 
bounty given by the act of 1861, belonged to his office, it 
by no means follows that he is to assume it, if that act did 
not impose it on him, or if the later acts have not, in ex- 
press terms or by clear implication, transferred it to him. 
We have seen that the act of 1861 did not in terms impose 
this duty on any public officer; but that from the general 
nature of his duties, as defined by law, it fell to the Second 
Auditor. I think it is also clear that no subsequent act 
of Congress can be fairly construed to relieve him of it. 

The 1st section of the act of July 11, 1862, chap. 144, 
appropriates five million dollars for payment of “the 
bounty ” to widows, &c., of deceased volunteers authorized 
by the 6th section of the act of July 22, 1861, and specifies 
to whom it shall be paid. A subsequent clause in the 
same section authorizes the employment of twenty addi- 
tional clerks in the office of the Commissioner of Pensions. 

~The association of these two clauses in one section does 
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not necessarily raise the inference that Congress meant that 
these twenty clerks were to be assigned to the work to be 
done under the appropriation, and, so, that the appropria- 
tion was to be expended under the direction of the Com- 
missioner of Pensions. For it was well known at that 
time that the regular business of the Pension Office would 
soon be largely increased, and that an increase of clerical 
force would thereby become necessary. The new pension 
bill was then pending, and, in three days thereafter, it 
became a law. 

The 9th section of the pension law of July 14, 1862, 
requires the Commissioner, in certain cases, to furnish 
printed instructions and forms to claimants “ for pension, 
bounty, or other allowance, required by law to be adjusted 
and paid by the Pension Office,” &c. And the 6th section 
fixes, within certain limits, the fees of agents and attorneys 
for making out, &., “the papers necessary to establish a 
claim for a pension, bounty, or other allowance, before the 
Pension Office, under this act.”” The loosest construction 
would hardly derive from these clauses a purpose to im- 
pose on the Pension Office a duty prescribed by former 
laws, to which this act makes no reference whatever, and 
which we have shown does not naturally belong to that 
office; but, on the contrary, that construction is directly 
repelled by the care with which the words “ pension, bounty, 
or other allowance,” are restrained in the one case by the 
words “required by law to be adjusted and paid by the 
Pension Office,” and, in the other case, by the words “ be- 
fore the Pension Office under this act.” 

I have been led into a fuller statement of the grounds 
of my opinion than I otherwise would have given you, by 
my very great respect for the views of the Commissioner 
of Pensions. But I trust I have furnished satisfactory 
reasons for believing— 

Ist. That it is not the duty of the Commissioner of Pen- 
sions to adjudicate the claims for bounties under the act 
of July 22, 1861; and— 
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2d. That it is not his duty, either to prescribe forms for 
applications, or to furnish klank forms thereof, for bounties 
under that act. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES, 
Hon. Cates B. Smita, 
Secretary of the Interior. 





PAY OF A REAR ADMIRAL AS CHIEF OF BUREAU OF 
YARDS AND DOCKS. 


A Rear Admiral, appointed to the office of Chief of the Bureau of Yards 
and Docks, under the act of July 5, 1862, is not bound to accept the sal- 
ary provided by that act, but may demand the pay allowed toa Rear 
Admiral performing shore duty by the act of July 16, 1862. 


ATTORNEY GENERAL’ OFFICE, 
November 17, 1862. 

Str: I have the honor to acknowledge the receipt of 
your letter of the 5th inst., presenting for consideration 
the question raised in the letter of Rear Admiral Smith as _ 
to the pay of a rear admiral in the navy appointed and act- 
ing as chief of one of the naval bureaus established by the 
act of July 5, 1862, chap. 134. 

That act, after providing for the establishment of certain 
bureaus in the Navy Department, enacts (sec. 2,) “ that the 
President of the United States, by and with the advice and 
consent of the Senate, shall appoint from the list of officers 
of the navy, not below the grade of commander, a chief 
for each of the bureaus of yards and docks, navigation, 
equipment and recruiting, and of ordnance,” &c., “each 
of which chiefs of bureaus shall receive a salary of three 
thousand five hundred dollars per annum, unless otherwise 
heretofore provided for by law, which shall be in lieu of 
all other compensation whatever.” 

By the act of July 16, 1862, (chap., 183,) to establish and 
equalize the grade of line officers of the navy, the rank of 
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rear admiral was created, and their annual: pay fixed, by 
the 15th section, as follows: . 

‘Rear admirals, when at sea, shall receive five thousand 
dollars. 

‘‘‘When on shore duty, four thousand dollars. 

“When on leave of absence, or waiting orders, three 
thousand dollars.” 

Rear Admiral Smith having been appointed chief of the 
Bureau of Yards and Docks, the question presented is, 
should a rear admiral, in that position, receive the salary 
attached to that office or the pay of his grade when on shore 
duty? 

The act of July 5, 1862, requires the President to appoint 
a chief of certain specified bureaus, of which that of yards 
and docks is one, ‘ftom the list of officers of the navy, not 
below the grade of commander.” Compliance with this. 
law certainly could not have the effect to withdraw the 
appointed officer from that list, or to deprive him of the 
rank or pay to which he was, or might become, entitled 
by law. Such a result would involve injustice too gross to 
be imputed to Congress. The act limited the selection to 
naval officers, not below a certain grade, for the purpose 
of securing at the head of the bureaus named the skill and 
experience of prolonged service. But nothing could be 
more unjust, and, indeed, more absurd, than to deprive the 
navy of the officers who possessed these qualities by trans- 
ferring them to positions which, under the act, they can 
hold but four years, when, if not reappointed, they would 
be retired from the public service altogether. The law 
has no such operation. It simply means that the offi- 
cers appointed shall, for the term specified, be assigned to 
these positions, and it implies no withdrawal from the list 
of officers, and no loss of rank or pay. If the officer, so 
assigned, receive less pay by virtue of his rank in the navy 
than the salary provided by the act, he is then entitled to 
draw the salary in lieu of his pay. But, if his naval pay 
exceed the salary, he is not bound to accept the latter and 
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relinquish the former. If he be a rear admiral, he is enti- 
tled to the pay allotted by the law to the class of services 
he renders. 

‘What class of services, then, is a rear admiral performing 
when acting as chief of the Bureau of Yards and Docks? 
He is not acting “at sea,” nor is he on “leave of absence 
or waiting orders.” His duties are, plainly enough, of the 
class designated in the 15th section as “shore duty,” and 
the pay attached to that class is, in my opinion, that to 
which Rear Admiral Smith is entitled, if he chooses to 
claim it, in lieu of the salary annexed by the act of July 5, 
1862, to the office to which he is assigned. 

That this construction accords with the meaning of that 
statute, is further shown by the insertion of the words 
‘unless otherwise heretofore provided by law,” after the 
provision fixing the annual salary of the chiefs of bureaus 
at three thousand five hundred dollars. Those words indi- 
cate that Congress did not intend that the salary provided 
should be taken as the unvarying compensation in all cases, 
but that they recognized the possibility that in some cases 
-an equal or higher rate of compensation already existed. 
That rate was, of course, the one fixed by law for naval 
officers. The fair inference is, that Congress in such cases 
did not mean to limit to three thousand five hundred dol- 
lars the salary of an officer whose pay already exceeded 
that sum; but that he should, notwithstanding his assign- 
ment to the new duties, be paid according to his rank on 
the navy list. 

I am, sir, very respectfully, 
Your obedient servant, 


TITIAN J. COFFEY, 


Acting Attorney General. 
Hon. Gipzon WELLES, 


Secretary of the Navy. 
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CLAIM OF DANIEL F. BRADFORD. 


Under the 4th section of the act of September 27, 1850, a married man who 
settled upon a tract of land in Oregon, and complied with the provisions 
of the law, is entitled toa patent for six hundred and forty acres, one- 
half to himself, and the other half to his wife, notwithstanding the fact 
that she did not reside with him, or on the land, during the four years 
of occupancy required. 


ATTORNEY GENERAL’S OFFICE, 
November 25, 1862. 

Sir: I have the honor to acknowledge the receipt of 
your letter of the 19th inst., relative to the claim of Daniel 
F. Bradford to a patent for land in Oregon. 

It seems that when the act of September 27, 1850, chap. 
76, became a law, Bradford, an American citizen, was re- 
siding in the Territory of Oregon; that he was then mar- 
ried, but his wife was in Massachusetts; that he made a 
settlement upon the public lands, and cultivated and im- 
proved the same for four consecutive years, in accordance 
with the 4th section of the act referred to; but that during 
the whole four years his wife remained in Massachusetts. 
After the expiration of four years, she went to Oregon and 
lived with her husband upon the land which he had im- 
proved. Upon this state of facts, you submit the question: 
_ Is Bradford entitled to a patent for six hundred and forty 
acres of land under the 4th section of the said statute, one- 
half to himself and the other half to his wife? 

The 4th section of the act of September 27, 1850, grants 
to every white settler or occupant of the public lands, 
American half-breed Indians included, above the age of 
eighteen years, being a citizen of the United States, &c., 
now residing in said Territory, or who shall become a resi- 
dent thereof on or before the lst day of December, 1850, 
and who shall have resided upon and cultivated the same 
for four consecutive years, and shall otherwise conform to 
the provisions of this act, the quantity of one-half section, 
or three hundred and twenty acres of land, if a single man, 
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and, if a married man, or if he shall become married within 
one year from the 1st day of December, 1850, the quantity 
of one section, or six hundred and forty acres, one-half to 
himself, and the other half to his wife, to be held by her 
in her own right; and the surveyor general shall designate 
the part enuring to the husband, and that.to the wife, and 
_ enter the same on the records of his office; and in all cases 
where such married persons have complied with the pro- 
visions of this act, so as to entitle them to the grant as 
_ above provided, whether under the late provisional gov- 
ernment of Oregon or since, and either shall have died 
before patent issues, the survivor and children, or heirs of 
the deceased, shall be entitled to the share or interest of 
the deceased in equal proportions, &. One of the pro- 
visoes to this section is, that in all cases provided for in this 
section, the donation shall embrace the land actually occu- 
pied and cultivated by the settler thereon. 

The condition of residence and cultivation for four con- 
secutive years, upon which the land is granted by this sec- 
tion to the settler or occupant, and his wife, if he be a 
married man, applies only to the man himself, and not to 
his wife. I can find nothing, either in this section or in 
the act of which it is a part, which makes residence and 
cultivation, or either, by the wife, a condition precedent to 
the acquisition of the title to her share of the land. She 
acquires her right by virtue of her relation to her husband, 
and of his compliance with the provisions of the act, and 
by no act of her own. The policy of offering a double 
portion of Jand to a married man and his wife grew out of 
the desire to encourage the settlement of families in the 
new and uninhabited territory; but it was by no means a 
necessary part of that policy that the husband should take 
his wife with him to their home in the wilderness before 
he had erected a cabin for her shelter, or cleared an acre 
of ground for her sustenance, I think she earned her share 
of the land quite as well by enduring his absence on the 
other side of the continent for four years, as she could have 
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done by encumbering his energies with her presence, and 
imposing on him the burden of her support and protection. 
But however this may be, the act of 1850 certainly does 
not, either directly or impliedly, provide that she shall be 
with her husband during the four years of residence and 
cultivation required of him to secure their title; and to de- 
prive her of her share of the fruits of his labor, on this 
ground, would, I think, be making an unwarranted addi- 
tion to the terms of the statute. 

It is, therefore, my opinion that Bradford and his wife 
are entitled to a patent for six hundred and forty acres, 
one-half to himself, and the other half to her, to be held 
in her own right. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Cates B. Smits, | 
Secretary of the Interior. 





CITIZENSHIP. 


Free men of color, if born in the United States, are citizens of the United 
States; and, if otherwise qualified, are competent, according tothe Acts 
of Congress, to be masters of vessels engaged in the coasting trade. 


ATTORNEY GENERAL'S OFFICE, 
November 29, 1862. 


Sir: Some time agoI had the honor to receive your 
letter submitting, for my opinion, the question whether or 
not colored men can be citizens of the United States. The 
urgency of other unavoidable engagements, and the great 
importance of the question itself, have caused me to an 
the answer until now. 

Your letter states that “‘the schooner Elizabeth and Mar- 
garet, of New Brunswick, is detained by the revenue cutter 
Tiger, at South Amboy, New Jersey, because commanded 
by a ‘colored man,’ and so by a person not a citizen of 
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the United States. As colored masters are numerous in 
our coasting trade, I submit, for your opinion, the question 
suggested by Captain Martin of the Tiger: Are colored 
men citizens of the United States, and therefore competent 
to command American vessels ?” 

The question would have been more clearly stated if, 
instead of saying are colored men citizens, it had been said, 
can colored men be citizens of the United States ; for within 
our borders and upon our ships, both of war and com- 
merce, there may be colored men, and white men, also, who 
are not citizens of the United States. In treating the sub- 
ject, I shall endeavor to answer your question as if it 
imported only this: Is a man legally incapacitated to be a 
citizen of the United States by the sole fact that he isa 
colored, and not a white man? 

Who is a citizen? What constitutes a citizen of the 
United States? I have often been pained by the fruitless 
search in our law books and the records of our courts, for 
a clear and satisfactory definition of the phrase citizen of 
the United States. I find no such definition, no authorita- 
tive establishment of the meaning of the phrase, neither 
by a course of judicial decisions in our courts, nor by 
the continued and consentaneous action of the different 
branches of our political government. For aught I see to 
the contrary, the subject is now as little understood in its 
details and elements, and the question as open to argu- 
ment and to speculative criticism, as it was at the beginning 
of the Government. LHighty years of practical enjoyment 
of citizenship, under the Constitution, have not sufficed to 
teach us either the exact meaning of the word, or the con- 
stituent elements of the thing we prize:so highly. 

In most instances, within my knowledge, in which the 
matter of citizenship has been discussed, the argument 
has not turned upon the existence and the intrinsic qualities 
of citizenship itself, but upon the claim of some right or 
privilege as belonging to and inhering in the character of 
citizen. In this way we are easily led into errors both of 
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fact and principle. We see individuals, who are known 
to be citizens, in the actual enjoyment of certain rights 
and privileges, and in the actual exercise of certain powers, 
social and political, and we, inconsiderately, and without 
any regard to legal and logical consequences, attribute to 
those individuals, and to all of their class, the enjoyment 
of those rights and privileges and the exercise of those 
powers as incidents to their citizenship, and belonging to 
them only in their quality of citizens. 

In such cases it often happens that the rights enjoyed 
and the powers exercised have no relation whatever to the 
quality of citizen, and might be as perfectly enjoyed and 
exercised by known aliens. For instance, General Bernard, 
a distinguished soldier and devoted citizen-of France, for 
a long time filled the office of general of engineers in the 
service of the United States, all the time avowing his 
French allegiance, and, in fact, closing his relations with 
the United States by resigning his commission and return- 
ing to the service of his own native country. This, and 
all such instances, (and they are many,) go to prove that in 
this country the legal capacity to hold office is not confined 
to citizens, and therefore that the fact of holding any 
office for which citizenship is not specially prescribed by 
law as a qualification, is no proof that the incumbent is an 
American citizen. 

Again, with regard to the right of suffrage, that is, the 
right to choose officers of government, there is a very 
common error to the effect that the right to vote for public 
officers is one of the constituent elements of American 
citizenship, the leading faculty indeed of the citizen, the 
test at once of his legal right, and the sufficient proof of 
his membership of the body politic. No error can be 
greater than this, and few more injurious to the right 
understanding of-our constitutions and the actual working 
of our political governments. It is not only not true in 
- law or in fact, in principle or in practice, but the reverse 
is conspicuously true; for I make bold to affirm that, 
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viewing the nation as a whole, or viewing the States sepa- 
rately, there is no district in the nation in which a majority 
of the known and recognized citizens are not excluded by 
law from the right of suffrage. Besides those who are 
excluded specially on account of some personal defect, 
such as paupers, idiots, lunatics, and men convicted of 
infamous crimes, and, in some States, soldiers, all females 
and all minor males are also excluded. And these, in 
every community, make the majority; and yet, I think, no 
one will venture to deny that women and children, and 
lunatics, and even convict felons, mney be citizens of the 
United States. 

Our code (unlike the codes of France, and perhaps some 
other nations) makes no provision for loss or legal depri- 
vation of citizenship. Once a citizen, (whether naius or 
datus, as Sir Edward Coke expresses it,) always a citizen, 
unless changed by the volition and act of the individual. 
Neither infancy nor madness nor crime can take away from 
the subject the quality of citizen. And our laws do, in 
express terms, declare women and children to be.citizens. 
See, for one instance, the act of Congress of February 10, 
1855, (10 Stats., 604.) 

The Constitution of the United States does not declare 
who are and who are not citizens, nor does it attempt to 
describe the constituent elements of citizenship. It leaves 
that quality where it found it, resting upon the fact of 
home-birth, and upon the laws of the several States. 
Even in the important matter of electing members of 
Congress, it does no more than provide that “the House 
of Representatives shall be composed of members chosen 
every second year by the people of the several States; and 
the electors in the several States shall have the qualifications 
requisite for the electors of the most numerous branch of 
the State legislature.”’ Here the word citizen is not men- 
tioned, and it is a legal fact, known of course to all lawyers 
and publicists, that the constitutions of several of the 
States, in specifying the qualifications of electors, do 
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altogether omit and exclude the word citizen and citizenship. 
I will refer, in proof, to but three instances: | 

1. The constitution of Massachusetts, adopted in 1779- 
’80, in article 4 of section 3, chapter 1, provides as follows: 
“Every male person (being twenty-one years of age, and 
resident of a particular town in this commonwealth for the 
space of one year next preceding) having a freehold estate 
within the same town of the annual income of three pounds, 
or any estate of the value of sixty pounds, shall have the 
right to vote in the choice of representative or representa- 
tives for said town.” 

2. The constitution of North Carolina, adopted in 1776, 
after a bill of rights, and after reciting that ‘“‘ whereas 
allegiance and protection are, in their nature, reciprocal, 
and the one should of right be refused when the other is 
withdrawn,” declares, in section 8, “that all freemen at 
the age of twenty-one years, who have been inhabitanis of 
any one county within the State twelve months immedi- 
ately preceding the day of any election, and shall have 
paid public taxes, shall be entitled to vote for members of 
the house of commons for the county in which he resides.” 

3. The constitution of Illinois, adopted in 1818, in article 
2, section 27, declares that ‘in all elections all white male 
inhabitanis above the age of twenty-one years, having re- 
sided in the State six months next preceding the election, 
shall enjoy the right of an elector; but no person shall be 
entitled to vote except in the county or district in which 
he shall actually reside at the time of the election.” 

These three constitutions belong to States widely sepa- 
rated in geographical position, varying greatly from each 
other in habits, manners, and pursuits, having different 
climates, soils, productions, and domestic institutions; and 
yet not one of the three has made citizenship a necessary 
qualification for a voter; all three of them exclude all 
females, but only one of them (Illinois) has excluded the 
black man from the right of suffrage. And it is histori- 
cally true that the practice has conformed to the theory of 
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those constitutions, respectively; for, without regard to 
citizenship, the colored man has not voted in Illinois, and 
freemen of all colors have voted in North Carolina and 
Massachusetts. 

From all this itis manifest that American citizenship 
does not necessarily depend upon nor coexist with the legal 
capacity to hold office and the right of suffrage, either or 
both of them. The Constitution of the United States, as 
I have said, does not define citizenship; neither does it 
declare who may vote, nor who may hold office, except in 
regard to a few of the highest national functionaries. And 
the several States, as far as I know, in exercising that 
power, act independently and without any controlling 
authority over them, and hence it follows that there is no 
limit to their power in that particular but their own pru- 
dence and discretion; and therefore we are not surprised 
to find that these faculties of voting and holding office are 
not uniform in the different States, but are made to depend 
upon a variety of facts, purely discretionary, such as age, 
sex, race, color, property, residence in a particular place, 
and length of residence there. | 

On this point, then, I conclude that no person in the 
United States did ever exercise the right of suffrage in 
virtue of the naked, unassisted fact of citizenship. In 
every instance the right depends upon some additional fact 
and cumulative qualification, which may as perfectly exist 
without as with citizenship. 

I am aware that some of our most learned lawyers and — 
able writers have allowed themselves to speak upon this 
subject in loose and indeterminate language. They speak 
of “all the rights, privileges, and immunities guaranteed - 
by the Constitution to the citizen” without telling us what 
they are. They speak of a man’s citizenship as defective 
and imperfect, because he is supposed not to have “all the - 
civil rights,” (all the jura civitatis, as expressed by one of 
my predecessors,) without telling what particular rights 
they are, nor what relation they have, if any, with citizen- 
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ship. And they suggest, without affirming, that there may 
be different grades of citizenship, of higher and lower de- 
gree, in point of legal virtue and efficacy. One grade “in 
the sense of the Constitution,” and another inferior grade 
made by a State, and not recognized by the Constitution. 

In my opinion, the Constitution uses the word citizen 
only to express the political quality of the individual in his 
relations to the nation; to declare that he is a member of 
the body politic, and bound to it by the reciprocal obliga- 
tion of allegiance on the one side and protection on the 
other. And I have no knowledge of any other kind of 
political citizenship, higher or lower, statal or national, or 
of any other sense in which the word has been used in the 
Constitution, or can be used properly in the laws of the 
United States. The phrase, “a citizen of the United 
States,” without addition or qualification, means neither 
more nor less than a member of the nation. And all such 
are, politically and legally, equal—the child in the cradle 
and its father in the Senate, are equally citizens of the 
' United States. And it needs no argument to prove that 
every citizen of a State is, necessarily, a citizen of the 
United States; and to me it is equally clear that every citi- 
zen of the United States is a citizen of the particular 
' State in which he is domiciled. 

And, as to voting and holding office, as that privilege is 
not essential to citizenship, so the deprivation of it by law 
is not a deprivation of citizenship. No more so in the case 
of a negro than in the case of a white woman or child. 

In common speech the word citizen, with more or less 
of truth and pertinency, has a variety of meanings. Some- 
times it is used in contrast with soldier; sometimes with 
farmer or countryman; sometimes with alien or foreigner. 
Speaking of a particular man, we ask, is he a citizen ora 
soldier ?—meaning, is he engaged in civil or military pur- 
suits. Is he a citizen or a countryman?—meaning, does 
he live in the city or in the country. Is he a citizen or an 
alien ?—meaning, is he a member of our body politic, or 
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-of some other nation. The first two predicates relate only 
to the pursuits and to the place of abode of the person. 
The last is always and wholly political, and concerns only 
the political and governmental relations of the individual. 
And it is only in this last sense—the political—that the 
word is ever used in the Constitution and statutes of the 
United States. 

We have natural-born citizens, (Constitution, article 2, 
sec. 5,) not made by law or otherwise, but born. And this 
class is the large majority; in fact, the mass of our citizens, 
for all others are exceptions specially provided for by law. 
As they became citizens in the natural way, by birth, so 
they remain citizens during their natural lives, unless, by 
their own voluntary act, they expatriate themselves, and 
become citizens or subjects of another nation. For we 
have no law, (as the French have,) to decitizenize a citizen 
who has become such either by the natural process of birth, 
or by the legal process of adoption. And in this connec- 
tion the Constitution says not one word, and furnishes not 
one hint, in relation to the color, or to the ancestral race, 
of the “natural-born citizen.” Whatever may have been 
said, in the opinion of judges and lawyers, and in State 
statutes, about negroes, mulattoes, and persons of color, 
the Constitution is wholly silent upon that subject. The 
Constitution itself does not make the citizens; it is, in fact, 
made by them. It only intends and recognizes such of 
them as are natural—home-born; and provides for the nat- 
uralization of such of them as were alien—foreign-born; 
making the latter, as far as nature will allow, like the 
former. 

And I am not aware of any provision in our laws to war- 
rant us in presuming the existence in this country of a class 
of persons intermediate between citizens and aliens. In 
England there is such a class clearly defined by law, and 
called denizens. ‘A denizen, (says Sir William Black- 
stone,) is an alien born, but who has obtained, ex donatione 
regis, letters patent to make him an English subject—a 
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high and incommunicable branch of the royal prerogative. 
A denizen isin a kind of middle state between an alien 
and a natural-born subject, and partakes of both of them.” 
(1 Sharswood’s Bl. Com., 374.) In this country, I know 
of but one legal authority tending to show the existence 
of such a class among us. One of my learned predecess- 
ors, Mr. Legare, (4 Opin, 147,) supposes that there may be 
such a class, and that free colored persons may be ranked 
in it. Yet, in that same opinion, he declares that a “ free 
man of color, a native of this country, may be admitted to 
the privileges of a pre-emptioner under the 10th section 
of the act of September 4, 1841.”” And that act declares 
that a pre-emptioner must be either a citizen of the United 
States or a person who had declared his intention to be- 
come a citizen, as required by the naturalization laws. Of 
course, the * colored man” must have been a citizen, or he 
could not have entered the land under that act of Congress. 
If not a citizen, then, by virtue of his native birth, he never 
could become one by force of law. For our laws extend 
the privileges of naturalization to such persons only as are 
“aliens, being free white persons,” and he was neither; not 
alien, because natural-born in the country; and not a free 
white person, because, though free, confessedly ‘‘a man of 
color.” | 
It occurs to me that the discussion of this great subject 
of national citizenship has been much embarrassed and 
obscured by the fact that it is beset with artificial difficul- 
ties extrinsic to its nature, and having little or no relation 
to its great political and national characteristics. And 
these difficulties, it seems to me, flow mainly from two 
sources: First. The existence among us of a large class of 
people whose physical qualities visibly distinguish them 
from the mass of our people, and mark a different race, 
and who, for the most part, are held in bondage. This 
visible difference and servile connection present difficulties 
hard to be conquered, for they unavoidably lead to a more 
complicated system of government, both legislative and 
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administrative, than. would be required if all our people 
were of one race, and undistinguishable by outward signs. 
And this, without counting the effect upon the opinions, 
passions, and prejudices of men. Second. The common 
habit of many of our best and most learned men, (the wise 
aptitude of which I have not been able to perceive,) of 
testing the political status and governmental relation of 
our people by standards drawn from the laws and history 
of ancient Greece and Rome, without, as I think, taking 
sufficient account of the organic differences between their 
governments and ours. 

A very learned writer upon the politics of Greece, 
(Heeren, Bancroft’s Translation, p. 105,) informs us, “ that 
the essential character of the new political form assumed 
by Greece consisted in the circumstance that the free states 
which were formed were nothing but cities with their dis- 
tricts; and their constitutions were, consequently, only 
forms of city governments. This point of view, (the learned 
author warns us,) must never be lost sight of.” 

And the wise observation of the author applies to Italy 
as well; for the earliest free cities of Italy were but Grecian 
colonies, which, bringing along with them the higher civil- 
ization of their parent country, and its better notions of 
civil polity, by degrees diffused the light of knowledge, 
and consequently the love of liberty, among the then bar- . 
barous people of the Italian peninsula. The Italians, pro- 
fiting by the good example, founded cities of their own 
upon the Grecian models, and each new Italian city be- 
came an independent State. How long this condition of 
things continued I know not; but it continued until Rome 
outgrew all the neighboring communities, and subdued 
them all, the Grecian colonies included, under its power. 
Still the city ruled, and from time to time granted to such 
as it would, and withheld from such as it would, the title 
of Roman, and the rights of Roman citizens, 

In process of time, when the dominant power of Rome 
had expanded over Greece and Western Asia, the same 
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civil polity was still continued. As it had been in Italy, 
so it was in Greece and Asia. In the countries and king- 
doms subdued by the Roman arms, and transformed into 
Roman provinces, the same system of government still pre- 
vailed. Rome, by her pro-consuls and other governors, 
ruled the conquered nations with absolute sway. And the 
ruling power at Rome, whether republican or imperial, 
granted, from time to time, to communities and to indi- 
viduals in the conquered east, the title of Roman and the 
rights of Roman citizens. 

A striking example of this Roman naturalization, of its 
controlling authority ag a political law, and of its benefi- 
cent power to protect a persecuted citizen, may be found 
in the case of St. Paul, as it is graphically reported in the 
Acts of the Apostles. Paul, being at Jerusalem, was in 
great peril of his life from his own countrymen, the Jews, 
who accused him of crimes against their own law and faith, 
and were about to put him to death by mob violence, when 
he was rescued by the commander of the Roman troops, 
and taken into a fort for security. He first explained, both 
to the Roman officer and to his own countrymen, who 
were clamoring against him, his local status and municipal 
relations; that he was a Jew of Tarsus, a natural-born citi- 
zen, of no mean city, and that he had been brought up in 
Jerusalem, in the strictest manner, according to the law 
and faith of the fathers. But this did not appease the 
angry crowd, who were proceeding with great violence to 
kill him. Ande then “the chief captain commanded that 
he be brought into the castle, and bade that he should be 
examined by scourging,” that is, tortured to enforce confes- 
sion. ‘And, as they bound him with thongs, Paul said 
unto the centurion that stood by, is it lawful for you to 
scourge a man that is a Loman and uncondemned? When 
the centurion heard thai, he went out and told the chief 
captain, saying, take heed what thou doest, for this man is 
a Roman. Then the chief captain came and said, tell me, 
art thou a Roman? He said, yea; and the chief captain 
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said, with a great sum obtained I this freedom. And Paul 
said, but I was free born. Then straightway they departed 
from him which should have examined him. And the chief 
captain also was afraid, after he knew that he was a Roman, 
and because he had bound him.” 

Thus Paul, under circumstances of great danger and 
obloquy, asserted his immunity, as “a Roman uncon- 
demned,” from ignominious constraint and cruel punish- 
ment, a constraint and punishment against which, as a 
mere provincial subject of Rome, he had no legal protec- 
tion. And thus the Roman officers instantly, and with 
fear, obeyed the law of their country and respected the 
sacred franchise of the Roman citizen. 

Paul, as we know by this record, was a natural-born 
citizen of Tarsus, and as such, no doubt, had the municipal 
freedom of that city; but that would not have protected 
him against the thongs and the lash. How he became a 
Roman we learn from other historical sources. Cesar 
granted to the people of Tarsus (for some good service 
done, probably for taking his side in the war which re- 
‘sulted in the establishment of the empire) the title of 
Roman, and the freedom of Roman citizens. And, con- 
sidering the chronology of events, this grant must have 
been older than Paul; and therefore he truly said J was 
free born—a free citizen of Rome, and as such exempt by 
law from degrading punishment. 

And this immunity did not fill the measure of his rights 
as acitizen. As a Roman, it was his right to be tried by 
the supreme authority, at the capital of the empire. And 
when he claimed that right, and appealed from the juris- 
diction of the provincial governor to the emperor of Rome, 
his appeal was instantly allowed, and he was remitted to 
‘“‘Ceesar’s judgment.” 

I have dwelt the longer upon this case of Paul, because 
it is a leading case in Roman jurisprudence in the matter 
of the “jus Komanum.” And in so far as there is any 
analogy between Roman and American citizenship, it is 
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strictly applicable to us. Its authenticity is unquestion- 
able, and by its lucid statement of facts in minute detail 
leaves no room to doubt the legal merits of the case. It 
establishes the great protective righis of the citizen, but, like 
our own national Constitution, it is silent about his powers. 
It protected Paul against oppression and outrage, but said. 
nothing about his right of suffrage or his eligibility to 
office. - 

As far asI know, Mr. Secretary, you and I have no 
better title to the citizenship which we enjoy than the 
“accident of birth’’—the fact that we happened to be born 
in the United States. And our Constitution, in speaking 
of natural-born citizens, uses no affirmative language to 
make them such, but only recognizes and reafiirms the 
universal principle, common to all nations, and as old as - 
political society, that the people born in a country do con- 
stitute the nation, and, as individuals, are natural members 
of the body politic, 

If this be a true principle, and I do not doubt it, it 
follows that every person born in the country is, at the 
moment of birth, prima facie a citizen; and he who would 
deny it must take upon himself the burden of proving 
some great disiranchisement strong enough to override the 
“natural-born”’ right as recognized by the Constitution in 
terms the most simple and comprehensive, and without 
any reference to race or color, or any other accidental 
circumstance. 

That nativity furnishes the rule, both of duty and of right 
as between the individual and the government, is a his- 
torical and political truth so old and so universally accepted 
that it is needless to prove it by authority. Nevertheless, 
for the satisfaction of those who may have doubts upon 
the subject, I note a few books, which, I think, cannot fail 
to remove all such doubts: Kent’s Com., vol. 2, part 4, 
section 25; Bl. Com., book 1, chapter 10, p. 865; 7 Co. 
Rep., Calvin’s case; 4 Term Rep., p. 800, Doe vs. Jones; 
8 Pet. Rep., p. 246; Shanks vs. Dupont; and see a very 
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learned treatise, attributed to Mr. Binney, in 2 Am. Law 
Reporter, 193. 

In every civilized country the individual is born to duties 
and rights, the duty of allegiance and the right to pro- 
tection; and these are correlative obligations, the oue the 
price of the other, and they constitute the all-sufficient 
bond of union between the individual and his country; 
and the country he is born in 7s, prima facie, his country. 
In most countries the old law was broadly laid down that 
this natural connection between the individual and his 
native country was perpetual; at least, that the tie was 
indissoluble by the act of the subject alone. (See Bl. Com. 
supra; 3 Pet. Rep. supra.) 

But that law of the perpetuity of allegiance is now 
changed, both in Europe and America; in some countries 
by silent acquiescence, in others by affirmative legislation. 
In England, while asserting the perpetuity of natural 
allegiance, the king, for centuries past, has exercised the 
power to grant letters of denization to foreigners, making 
them English subjects, and the parliament has exercised 
at pleasure the power of naturalization. 

In France the whole subject is regulated by written law, 
which plainly declares who are citizens (citoyens Francais) 
and who are only the French, (frangais,) meaning the whole 
body of the French people. (See Les Codes Frangais, titre 
Premier.) And the same law distinctly sets forth by what 
means citizenship and the quality of French may be lost 
and regained; and maintains fully the right of expatria- 
tion in the subject, and the power of naturalization in the 
nation to which he goes. 

In the United States it is too late now to deny the politi- 
eal rights and obligations conferred and imposed by na- 
tivity ; for our laws do not pretend to create or enact them, 
but do assume and recognize them as things known to all 
men, because pre-existent and natural; and therefore things 
of which the laws must take cognizance. Acting on this 
guiding thought, our Constitution does no more than grant 
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to Congress (rather than to any other department,) the 
power “to establish a uniform rule of naturalization.” 
And our laws made in pursuance thereof indue the male 
vitizen with all the rights and obligations of the natural 
citizen. And so strongly was Congress impressed with 
the great legal fact that the child takes its political status 
in the nation where it 1s born, that it was found necessary 
to passa law to prevent the alienage of children of our 
known fellow-citizens who happen to be born in foreign 
countries. The act of February 10, 1852, (10 Stats., 604,) 
provides that “persons,” (not white persons,) ‘persons 
heretofore born, or hereafter to be born, out of the limits 
and jurisdiction of the United States, whose fathers were, 
or shall be, at the time of their birth, citizens of the United 
States, shall be deemed and considered, and are hereby 
declared to be, citizens of the United States: Provided, 
however, That the rights of citizenship shall not descend to 
persons whose fathers never resided in the United States. 

“Suc. 2, And be it further enacted, That any woman who 
might lawfully be naturalized under the existing laws, 
married, or who shall be married to a citizen of the United 
States, shall be deemed and taken to he a citizen.” 

But for that act, children of our citizens who happen to 
be born at London, Paris, or Rome, while their parents 
are there on a private visit of pleasure or business, might 
be brought to the native home of their parents, only to 
find that they themselves were aliens in their father’s 
country, incapable of inheriting their father’s land, and 
with no right to demand the protection of their father’s 
government. 

That is the law of birth at the common law of England, 
clear and unqualified; and now, both in England and 
America, modified only by statutes, made from time to 
time, to meet emergencies as they arise. 

I have said that, prima facie, every person in this country 
is born a citizen; and that he who denies it in individual 
cases assumes the burden of stating the exception to the 
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general rule, and proving the fact which works the dis- 
- franchisement. There are but a few exceptions commonly 
made and urged as disqualifying facts. I lay no stress 
upon the small and admitted class of the natural-born com- 
posed of the children of foreign ministers and the like; 
and— | 

1. Slavery, and whether or no it is legally possible for a 
slave to be acitizen. On that point I make no question, 
because it is not within the scope of your inquiry, and 
does not concern the person to whom your inquiry relates, 

2. Color.—It is strenuously insisted by some that “ per- 
sons of color,” though born in the country, are not capable 
of being citizens of the United States. As far as the Con- 
stitution is concerned, this is a naked assumption; for the 
Constitution contains not one word upon the subject. The 
exclusion, if it exist, must then rest upon some fundamen- 
tal fact, which, in the reason and nature of things, is so 
inconsistent with citizenship that the two cannot coexist 
in the same person. Is mere color such a fact? Let those 
who assert it prove that itisso. It has never been so 
understood nor put into practice in the nation from which 
we derive our language, Jaws, and institutions, and our 
very moralsand modes of thought; and, as far as I know, 
there is not a single nation in Christendom which does not 
regard the new-found idea with incredulity, if not disgust. 
What can there be in the mere color of a man (we are 
speaking now not of race, but of color only) to disqualify 
him for bearing true and faithful allegiance to his native 
country, and for demanding the protection of that country? 
And these two, allegiance and protection, constitute the 
sum of the duties and rights of a “natural-born citizen of 
the United States.’’ 

8. ftace-—There are some who, abandoning the unten- 
able objection of color, still contend that no person de- 
scended from negroes of the African race can be a citizen of 
the United States. Here the objection is not color but race 
only. The individual objected to may be of very long 
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descent from African negroes, and may be as white as lep- 
rosy, or as the intermixture for many generations with the 
Caucasian race can make him; still, if he can be traced 
back to negroes of the African race, he cannot, they say, be 
a citizen of the United States. And why not? The Con- 
stitution certainly does not forbid it, but is silent about 
race as it is about color. 

Our nationality was created, and our political govern- 
ment exists, by written law; and, inasmuch as that law 
does not exclude persons of that descent, and as its terms 
are manifestly broad enough to include them, it follows, 
inevitably, that such persons, born in the country, must 
be citizens, unless the fact of African descent be so incom- 
patible with the fact of citizenship that the two cannot 
exist together. If they can coexist in nature and reason, 
then they do coexist in persons of the indicated class, for 
there is no law to the contrary. Iam notable to perceive 
any antagonism, legal or natural, between the two facts. 

But it is said that African negroes are a degraded race, 
and that all who are tainted with that degradation are for- 
ever disqualified for the functions of citizenship. I can 
hardly comprehend the thought of the absolute incompati- 
bility of degradation and citizenship. I thought that they 
often went together. But, if it be true with regard to 
races, it seems to me more cogently true with regard to 
individuals. And, if I be right in this, there are many 
sorrowful examples in the legislation and practice of vari- 
ous States in the Union to show how low the citizen may 
be degraded by the combined wisdom and justice of his 
fellow-citizens. In the early legislation of a number of the 
States the most humiliating punishments were denounced 
against persons guilty of certain crimes and misdemean- 
ors—the lash, the pillory, the cropping of the ears, and the 
branding of the face with an indelible mark of infamy. 
And yet a lower depth—in several of the States the com- 
mon punishment of the crime of vagrancy was sale into bond- 
age at public auction! And ‘yet I have not read that such 
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unfortunates thereby lost their natural-born citizenship, 
nor that their descendants are doomed to perpetual exclu- 
sion and degradation. 

I am inclined to think that these objections, as to color 
and ancestral race, arise entirely from a wrong conception 
of the nature and qualities of citizenship, and from the 
loose and unguarded phraseology too often used in the dis- 
cussion of the subject. I have already given, at some 
length, my own views of the word and the thing—citizen- 
ship. And now I will add only a few observations before 
drawing your attention to certain authorities upon the 
subject, mostly relied upon by those who support the 
objections. 

In my opinion it is a great error, and the fruitful parent 
of errors, to suppose that citizens belong exclusively to 
republican forms of government. English subjects are as 
truly citizens as we are, and we are as truly subjects as 
they'are. Imperial France, following imperial Rome, in 
the text of her laws, calls her people citizens. (Les Codes 
Frangais, book 1, tit. 1, chap. 1, and notes.) And we have 
a treaty with the present Emperor of the French stipulat- 
ing for reciprocal rights in favor of the citizens of the two 
countries respectively. (10 Stats., p. 996, art., 7.) 

It is an error to suppose that citizenship is ever hered- 
itary. It never “passes by descent.”’ It is as original in 
the child as it was in his parents. Itis always either born 
with him or given to him directly by law. 

In discussing this subject, it is a misleading error to fail 
to mark the natural and characteristic distinction between 
political rights and political powers. The former belong to 
all citizens alike, and cohere in the very name and nature 
of citizenship. The latter—participation in the powers of 
government by voting and exercising office—does not be- 
long to all citizens alike, nor to any citizen, merely in virtue 
of citizenship. His power always depends upon extraneous 
facts and superadded qualifications, which facts and quali- 
fications are common to both citizens and aliens. 
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In referring to the authorities commonly adduced by 
those who deny the citizenship of colored people, I do not 
pretend to cite them all, but a few only of such as I believe 
to be most usually relied upon. And I will not trouble 
you with a detailed examination of the reasoning employed 
in each case, for I have already stated my own views of 
the principles and laws involved in the question; and where 
they conflict with the arguments upon which the contrary 
opinion is founded, I still adhere to my own. 

The first of these authorities of which I will treat is the 
opinion of my predecessor, Mr. Wirt, upon a case precisely 
like the present, except that, in that case, the “free person 
of color’? was a Virginian, and the objections to his com- 
petency were founded mainly, if not entirely, upon Vir- 
ginia law. (See Opinions of Attorneys General, vol. 1 p. 
506, date November 7, 1821.) I have examined this opin- 
ion with the greater care because of the writer’s reputation 
for learning, and his known and varied excellencies as a 
man. | 

In that case, the precise question was: ‘‘ Whether free 
persons of color are, in Virginia, citizens of the United 
States within the intent and meaning of the acts regulating 
foreign and coasting trade, so as. to be qualified to com- 
mand vessels?” And thus Mr. Wirt was in a manner 
invited to consider the question rather in a statal than a 
national point of view; and hence, we ought not to be sur- 
prised to find the whole argument for the exclusion based 
upon local institutions and statal laws. 

As a general answer to all such arguments, I have this 
to say: Every citizen of the United States is a component 
member of the nation, with rights and duties, under the 
Constitution and laws of the United States, which cannot 
be destroyed or abridged by the laws of any particular 
State. The laws of the State, if they conflict with the laws 
of the nation, are of no force. The Constitution is plain, 
beyond cavil, upon this point. Article 6: ‘This Constitu- 
tion, and the laws of the United States which shall be made 
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in pursuance thereof, and all treaties, &c., shall be the 
supreme law of the land, and the judges in every State shall 
be bound thereby, anything in the constitution or laws of 
any State to the contrary notwithstanding.” And from 
this I assume that every person who is a citizen of the 
United States, whether by birth or naturalization, holds 
his great franchise by the laws of the United States, and 
above the control of any particular State. Citizenship of 
the United States is an integral thing, incapable of legal 
existence in fractional parts. Whoever, then, has that fran- 
chise is a whole citizen, and a citizen of the whole nation, 
and cannot be, as the argument of my learned predecessor 
seems to suppose, such citizen in one State and not in 
another. 

I fully concur in the statement that “the description, 
citizen of the United States, used in the Constitution, has the 
same meaning that it has in the several acts of Congress 
passed under the authority of the Constitution.” And I 
freely declare my inability to conceive of any second or 
subordinate meaning of the phrase as used in all those 
instruments. It means in them all the simple expression 
of the political status of the person in connection with the 
nation—that he is a member of the body politic. And that 
is all it means, for it does not specify his rights and duties 
asa citizen, nor in any way refer to such “rights, privi- 
leges, and immunities,” as-he may happen to have, by State 
laws or otherwise, over and beyond what legally and natu- 
raily belong to him in his quality of citizen of the United 
States. State laws may and do, nay must, vest in individ- 
uals great privileges, powers, and duties, which do not 
belong to the mass of their fellow-citizens, and, in doing 
so, they consult discretion and convenience only. One 
citizen, who happens to be a judge, may, under proper cir- 
cumstances, sentence another to be hanged; and a third, 
who happens to be governor, may grant a pardon to the 
condemned man, who, as a citizen, is the undoubted peer 
of both the judge and the governor. 

26 
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As to the objection, not in law but sentiment only, that 
if a negro can be a citizen of the United States, he might 
possibly become the President; the legal inference is true. 
There would be such a legal possibility. But those who 
make that objection are not arguing upon the Constitution 
as it is, but upon what, in their own minds and feelings, 
they think it ought to be. Moreover, they seem to forget 
that all limitations upon eligibility to office are less restric- 
tions upon the rights of aspirants than upon the powers of 
electors. Even the legislature of the State, however unani- 
mous, have no power to send to the Senate of the United 
States their wisest and best man, unless he be thirty years 
old. And all the people of the nation, speaking with one 
united voice, cannot, constitutionally, make any man Pres- 
ident who happens to be under thirty-five. This is, obvi- 
ously, a restriction upon the appointing power—that is, in 
our popular government, a restriction upon the people 
themselves. As individuals, we may like it, or dislike it, 
and flatter ourselves into the belief that we could make a 
wiser and better frame of government than our fathers 
made. Still itis our Constitution, binding upon us and 
upon every citizen from the moment of birth or naturali- 
zation. 

The Constitution, I suppose, says what it means, and 
does not mean what it does not say. It says nothing about 
‘‘the high characteristic privileges of a citizen of the State” 
of Virginia or any other. I do not know what they were; 
but certainly in Virginia, for the first half of the existence 
of the commonwealth, the right of suffrage was not one of 
them. For, during that period, no man ever voted there 
because he was a free white adult male citizen. He voted 
on his freehold in land; and no candidate, in soliciting his 
election, appealed to the people or the citizens, but to the 
Freeholders only, for they alone could vote. 

I shall not trouble you with any argument touching the 
list of disabilities declared by the laws of Virginia against 
free negroes and mulattoes, as stated in the opinion, be- 
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cause they are such only as the legislature, if so minded, 
might have denounced as well against a portion of its own 
acknowledged citizens, whose weakness might necessitate 
submission. 

It is said, in the opinion, that “the allegiance which the 
free man of color owes to the State of Virginia is no evi- 
dence of citizenship, for he owes it not in consequence of 
an oath of allegiance.” ‘This proposition surprises me; 
perhaps I do not understand it. I did verily believe that 
the oath of allegiance was not the cause but the sequence 
of citizenship, given only as a solemn guarantee for the 
performance of duties already incurred. But, if it be true 
that the oath of allegiance must either create or precede 
citizenship, then it follows, of necessity, that there can be 
no natural-born citizens, as the Constitution affirms, because 
the child must needs be born before it can take the oath. 

The opinion, supported by the arguments upon which I 
have commented, is in these words: 

‘¢Upon the whole, I am of the opinion that free persons 
of color in Virginia are not citizens of the United States, 
within the intent and meaning of the acts regulating for- 
eign and coasting trade, so as to be qualified to command 
vessels.” 

As an authority, this opinion is rebutted by the opinion 
of Attorney General Legaré, above cited. (4 Op. A. G., 
147, date March 15, 1843.) Under an act of Congress 
which limited the pre-emption of public land to citizens of 
the United States, and aliens who had declared intention 
to become citizens according to the naturalization laws, 
Mr. Legaré was of opinion that a free colored man was 
~ competent to pre-empt the land. 

In that same opinion Mr. Legaré makes a just distinc- 
tion between political and civil rights, which, I believe, is 
common to most nations. The French code expresses it 
very plainly, thus: “ L’exercice des droit civils est ind 
pendant de la qualite de citoyen, laquelle ne s’acquiert et 
ne se conserve que conformément a la loi constitutionelle.” 
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The next authority I shall consider is a decision of the 
Department of State, made in Marcy’s time, November 4, 
1856, and evidenced by a letter of that date from Mr. 
Thomas, Assistant Secretary, to Mr. Rice, of New York. 
That decision is entitled to great consideration, because 
upon such political questions the Secretary of State is of 
high authority. The case was an application for passports 
to travel in foreign parts, in favor of certain free blacks of 
some of the northern States, and the time was a few months . 
after the passage of the act of August 18, 1856, the first 
act directing the issuing of passports to individuals, and 
restricting the issue to citizens of the United States, though 
the practice is much older. 

The letter, after stating the case, declares emphatically 
that ‘if this be so, (7. ¢., if they be negroes,) there can be 
no doubt that they are not citizens of the United States.” 
If this stood alone, there could be no doubt of the opinion 
of the Department at that time. But it does not stand 
alone. The letter, after citing several authorities, and 
among them one from Tennessee, to which I will have 
occasion to refer by name, concludes with this qualifying 
paragraph, which leaves some doubt as to what was the 
real practical opinion of Mr. Secretary Marcy at that time. 
The letter, assuming that a passport is a certificate of citi- 
zenship, proceeds to say: 

‘Such being the construction of the Constitution in 
regard to free persons of color, it is conceived that they 
cannot be regarded, when beyond the jurisdiction of this Gov- 
ernment, as entitled to the full rights of citizens; but the 
Secretary directs me to say that, though the Department 
could not certify that such persons are citizens of the 
United States, yet, if satisfied of the truth of the facts, it 
would give a certificate that they were born in the United 
States, are free, and that the Government thereof would regard 
it to be its duty to protect them, if wronged by a foreign 
government while within its jurisdiction for a legal and 
proper purpose.” 
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It seems to me that the certificate proposed to be given 
would be, in substance and fact, a good passport; for the 
act of Congress prescribes no form for the passport, and 
requires no particular fact to appear upon its face. And 
I confidently believe that there is not a government in 
Europe which, in view of our laws of citizenship, would 
question the validity of a passport which declares upon its 
face that the bearer is a jree natural-born inhabitant of the 
United States. 

I turn now to the consideration of the Tennessee case, 
referred to and relied upon in the letter from the State 
Department—the State of Tennessee vs. Ambrose, (1 
Meig’s R., 831,) adjudged in 1838. Ambrose, being a free 
negro emancipated in Kentucky, moved to and settled in 
Tennessee. He was indicted for that crime against the 
Tennessee statute, made to prevent the ingress of that sort. 
of people. He demurred to the indictment upon the 
ground that he wasa citizen of Kentucky, and as such 
had a right, under the Constitution of the United States, 
(art. 4, sec. 2,) to go to and abide in Tennessee in spite 
of the State statute. The court in which the indictment 
was found sustained the demurrer. The public prosecutor 
took the case up to the supreme court, where the judg- 
ment below was reversed, and it was held by the court that 
Ambrose, under the circumstances, could not be a citizen 
of Kentucky, and therefore could not claim the protec- 
tion of the national Constitution as against the Tennessee 
statute. 

I must trouble you with a few remarks upon certain 
passages in the opinion of the court, which constitute the 
foundation of the judgment, and without which the judg- 
ment itself, having no legal basis to rest upon, ought not 
to have any authority as a precedent. 

The court after stating the case and citing from the 
Constitution, (art. 4, sec. 2,) “the citizens of each State 
shall be entitled to all the privileges and immunities of 
citizens in the several States,” proceeds: “the citizens 
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here spoken of (says the supreme court of Tennessee) are 
those who are entitled to ‘all the privileges and immunities 
of citizens.’ But free negroes, by whatever appellation 
we call them, were never in any of the States entitled to all 
the privileges and immunities of citizens, and consequently 
were not intended to be included when this word was used 
in the Constitution. 

‘In this country,” (continues the court,) “under the free 

government created by the Constitution, whose language 
we are expounding, the humblest white citizen is entitled 
to all ‘the privileges and immunities’ which the most exalted 
one enjoys. Hence, in speaking of the rights which a citizen 
of one State shall enjoy in every other State, as applicable 
to white men, it is very properly said that he should be 
entitled to all the privileges and immunities of citizens in 
each other State. The meaning of the language is that 
no privilege enjoyed by, or immunity allowed to, the most 
favored class of citizens in said State shall be withheld 
from a citizen of any other State. How can it be said 
that he enjoys all the privileges, when he is scarcely allowed 
a single right in common with the mass of the citizens of 
the State ? 

‘It cannot be; and, therefore, either the free negro is 
not a citizen, in the sense of the Constitution, or, if a 
citizen, he is entitled to ‘all the privileges and immunities’ 
of the most favored class of citizens. But this latter conse- 
quence will be contended by no one. It must then follow 
that they are not citizens.” 

These are the foundations of the judgment in the case 
of Ambrose, and not only in that, but in almost every 
similar case which I have had occasion to examine. A 
good deal of what I have already said is strictly applicable 
here, and in trying to show the fallacy of the reasoning of 
the court in Tennessee, I must take the risk of some need- 
less repetition. 

The leading thought, that indeed which seems to have 
compelled the judgment against Ambrose, is, in my 
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opinion, a naked assumption, not supported by any word 
of written law, nor maintainable by logical argument. It 
is assumed that a person to be a citizen at all must have all 
the rights, privileges, and immunities which the most 
favored one enjoys; all of the most favored class of citizens. 
Now, if there be grades and classes of citizens, (which I 
am not exactly willing to admit,) it would seem that there 
must be something to distinguish the grades; some dif- 
ference in the rights, privileges, and immunities of the 
different classes. And yet the court, while asserting the 
existence of different classes of citizens, asserts also their 
equality, by declaring that ‘the humblest white citizen is 
entitled to all the ‘privileges and immunities’ which the 
most exalted one enjoys.” Then what marks the difference 
of classes? By what line can we separate humility from 
exaltation, as applied to a citizen ? 

In fact, it seems to me that the difficulties which sur- 
round the subject are artificial, created by the habitual 
confounding of things different in their nature and origin, 
and by the persistent abuse of language. No distinction 
is drawn between the rights and duties of a man asa 
citizen and his rights and duties as a member of society, 
without regard to his citizenship. The first are political 
- merely—the last civil and social only. And the words 
rights, privileges, immunities are abusively used, as if they 
were synonymous. The word righis is generic, common, 
embracing whatever may be lawfully claimed. Privileges 
are special rights belonging to the individual or class, and 
not to the mass. dmmuznities are rights of exemption only, 
freedom from what otherwise would be a duty, obligation, 
or burden. For instance, the constitution of Tennessee 
(art. 4, sec. 1) declares that “ all free men of color shall be 
exempt from military duty, in time of peace, and also from 
paying a free poll-tax.”” This is an immunity. 

But whether there be or be not grades and classes of 
citizens, higher or lower, more or less favored, is wholly 
immaterial to this question. For the Constitution speaks 
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of citizens only, without any reference to their rank, grade, 
or class, or to the number or magnitude of their rights, 
pruileues and immunities—citizens simply, without an 
adjective to qualify, enlarge, or diminish their rights and 
capacities. Therefore, if there be grades and classes of 
citizens, still the Jowest individual of the lowest possible 
class is a citizen, and as such fills the requirement of the 
Constitution. 

If we must have grades and classes of citizens, higher and 
lower, more and less favored, it seems to me impossible to 
sustain the proposition of the court that the humblest and 
most exalted are entitled to equal privileges and immuni- 
ties. A free, white, natural-born female infant is certainly - 
a citizen, and I suppose it would be but reasonable to place 
her in the lowest class. And I assume that it would not 
be deemed unreasonable to call that class the highest out 
of which the President must be chosen. If eligibility to 
the presidency be a privilege in the lawful candidate, a 
peculiar right belonging to him, and not to the mass of 
citizens, then there is some difference; she is not entitled 
to all his privileges. 

Those who most indulge in the assumption that to con- 
stitute a citizen at all, the person must have all the privi- 
leges and immunities which any citizen can enjoy, rarely 
venture to specify precisely what they mean. Generally, 
I think, the inference is plain that they mean suffrage and 
eligibility; and, in that connection, I think I have already 
shown that suffrage and eligibility have no necessary con- 
nection with citizenship, and that the one may, and often 
does, exist without the other. 

Again, “immunities” are enjoyed to a very large extent 
by free negroes in all the slaveholding States. They are 
generally exempted by law from the onerous duties of 
jurors in the courts, and militia men in the field; and these 
are immunities eagerly desired by many white men in all 
the States. 

In another part of that opinion, the court declares that 


TO THE SECRETARY OF THE TREASURY. 409 
Citizenship. 


the word “freemen,” as used in the constitution of Ten- 
nessee, is equivalent to citizen; and yet the court denies 
that the phrase “‘freemen of color,” used in the same con- 
stitution, is a proper designation of citizens. I close my 
remarks upon that case with an extract from the constitu- 
tion of Tennessee, (which was originally made in 1795, 
and amended in 1835,) reminding you only that, until 1790, 
Tennessee was a part of North Carolina, and subjeet to its 
constitution and laws, and hence the peculiar phraseology 
of the extract: 

“Article 4, section 1. Every free white man, of the age 
of twenty-one years, being a citizen of the United States 
and a citizen of the county wherein he may offer his vote 
six months next preceding the day of election, shall be 
entitled to vote for members of the general assembly and 
other civil officers for the county or district in which he 
resides: Provided, That no person shall be disqualified for 
voting, in any election, on account of color, who is now, by 
the laws of this State, a competent witness in a court of 
justice against a white man. All free men of color shall 
be exempt from military duty in time of peace, and also 
from paying a free poll-tax.” 

Finally, the celebrated case of Scott vs. Sandford, (19 
Howard’s Reports, 398,) is sometimes cited as a direct 
authority against the capacity of free persons of color to 
be citizens of the United States. That is an entire mis- 
take. The case, as it stands of record, does not determine, 
nor purport to determine, that question. It was an ordi- 
nary suit for freedom, very common in our jurisprudence, 
and especially provided for in the legislation in most of the 
slaveholding States, as it is in Missouri. For convenience 
the form of the action usually is, and is in this case, trespass, 
alleging an assault and battery and false imprisonment, so 
as to enable the defendant, (the master,) if he choose, to 
make a direct issue upon the freedom or slavery of the 
plaintiff, which is the real point and object of the action, 
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by pleading, in justification of the alleged trespass, that 
the plaintiff is a slave—his own or another man’s. 

Such an action Dred Scott, if entitled to freedom, might 
have brought in the State court, without any allegation of 
citizenship, and without being, in fact, a citizen. But it 
seems he desired to bring his action in the circuit court of 
the United States in Missouri; and, to enable him to do 
that, he had to allege citizenship, because Mr. Sanford, the 
defendant, was a citizen of New York, and unless the 
plaintiff were a citizen of Missouri (or some other State,) 
the national court had no jurisdiction of the case. 

The plaintiff having made his election to sue in the 
United States court, the defendant might if he would, 
have pleaded in bar to the merits of the action, but he 
exercised his election to plead in abatement to the jurisdic- 
tion of the court; thus, that the action, if any, “accrued 
to the said Dred Scott out of the jurisdiction of this court, 
and exclusively within the jurisdiction of the courts of the 
State of Missouri, for that, to wit, the said plaintiff, Dred 
Scott, is not a citizen of the State of Missouri, as alleged 
in his declaration, [not because he was not born there, and 
born free, but] because he is a negro of African descent; his 
ancestors were of pure African blood, and were brought to 
this country and sold as negro slaves, and this the said Sand- 
ford is ready to verify. Wherefore he prays judgment 
whether this court can or will take further cognizance of the 
action aforesaid.” To this plea the plaintiff demurred, and 
the circuit court sustained the demurrer, thereby declar- 
ing that the facts stated in the plea, and confessed by 
the demurrer, did not disqualify Scott for Being a citizen 
of Missouri, and so that the United States circuit court 
had jurisdiction of the cause. 

The circuit court having taken jurisdiction, the defend- 
ant had, of course, to plead over to the merits of the action. 
He did so, and issues were joined, and there was an elabo- 
rate trial of the facts, which resulted in a verdict and 
judgment in favor of the defendant. And thereupon the 
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plaintiff brought the case up to the Supreme Court by writ 
of error. 

The power of the Supreme Court over the proceedings 
and judgments of the circuit court is appellate only, and 
this for the sole purpose of enabling the court above to 
affirm what has been rightly done, and reverse what has 
been wrongly done, in the court below. If the error of 
the court below consist in the illegal assumption of power 
to hear and determine the merits of a case not within its 
jurisdiction, of course, the court above will correct that 
error by setting aside whatever may have been done by 
usurped authority. And, in doing this, the court above 
has no more power than the court below had to hear and 
determine the merits of the case. And to assume the 
power to determine a case not within the jurisdiction is as 
great an error in the court above as in the court below; 
for it is equally true, in all courts, that the jurisdiction 
must first be ascertained before proceeding to judgment. 

In this particular case the Supreme Court did first ex- 
amine and consider the plea in abatement, and did adjudge 
that it was a good plea, sufficient to oust the jurisdiction 
of the circuit court. And hence it follows, as a necessary 
legal consequence, that whatever was done in the circuit 
court after the plea in abatement, and touching the merits 
of the case, was simply void, because done coram non judice. 

Pleas in abatement were never favorites with the courts 
in England or America. Lord Coke tells us that they 
must be “ certain to a certain intent, in every particular,” 
and in practice they are always dealt with very strictly. 
When, therefore, the Supreme Court affirmed the plea in 
abatement in this case, I assume that it is affirmed, in 
manner and form, as written, and not otherwise. And 
this not merely because pleas in abatement are always con- | 
sidered siricti legis, but, also, and chiefly, because the decis- 
ion tends to abridge the valuable rights of persons natural 
born in the country, which rights ought not to be impaired 
except upon the clearest evidence of fact and law. 
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Taking the plea, then, strictly as it 1s written, the per- 
sons who are excluded by this judgment from being citi- 
zens Of Missouri must be negroes, not mulattoes, nor 
mestizos, nor quadroons. They must be of African des- 
cent, not Asiatic, even though they come of the blackest 
Malays in southeastern Asia, They must have had ances- 
tors, (yet that may be doubtful if born in slavery, of puta- 
tive parents, who were slaves, and, being slaves, incapable 
of contracting matrimony; and therefore every child must 
needs be a bastard, and so, by the common law, nullius 
jilius, and incapable of ancestors.) His ancestors, if he had 
any, must have been of pure African blood, not mixed with 
the tawny Moor of Morocco, or the dusky Arab of the 
desert, both of whom had their origin in Asia. They must 
have been brought to this country, not come voluntarily; 
and sold, not kept by the importer for his own use, nor 
given to his friends. 

In this argument I raise no question upon the legal 
validity of the judgment in Scott vs. Sandford. I only 
insist that the judgment in that case is limited in law, as 
it 1s, in fact, limited: on the face of the record, to the plea 
in abatement; and, consequently, that whatever was said 
in the long course of the case, as reported, (240 pages,) 
respecting the legal merits of the case, and respecting any 
supposed legal disability resulting from the mere fact of 
color, though entitled to all the respect which is due to the 
learned and upright sources from which the opinions come, 
was ‘“‘dehors the record,” and of no authority as a judicial 
decision. 

To show that, notwithstanding all that was said upon 
other subjects, the action of the court was strictly confined 
to the plea in abatement, I copy the judgment: 

“Upon the whole, therefore, it is the judgment of this 
court that it appears by the record before us that the plain- 
tiff in error is not a citizen of Missouri, in the sense in which . 
that word is used in the Constitution, and that the circuit court 
of the United States, for that reason, had no jurisdiction in 


TO THE SECRETARY OF THE NAVY. 413 





Navy Regulations. 


the case, and could give no judgment init. Its judgment for 
the defendant must, consequently, be reversed, and a man- 
date issued, directing the suit to be dismissed for want of 
jurisdiction.” 

And now, upon the whole matter, I give it as my opin- 
ion that the free man of color, mentioned in your letter, if 
born in the United States, is a citizen of the United States; 
and, if otherwise qualified, is competent, according to the 
acts of Congress, to be master of a vessel engaged in the 
coasting trade. 

All of which is respectfully submitted by your obedient 
servant, 

EDWARD BATES. 

Hon. 8. P. Cuasz, 

Secretary of the Treasury. 


NAVY REGULATIONS. 


1. The Executive*has no power, without express authority of law, to fix 
the relative rank of the line and civil or staff officers of the Navy. 

2. The 5th Section of the Act of July 14, 1862, recognizing the orders of 
the Secretary of the Navy theretofore issued as the regulations of the 
Navy Department and authorizing alterations of such regulations, 
confers on the Secretary of the Navy, with the approbation of the 
President, power to alter any orders, issued by him before the passage 
of the Act, fixing the relative rank of the line and civil or staff officers 
of the Navy. 


ATTORNEY GENERAL’S OFFICE, 
December 24, 1862. 


Str: I have the honor to acknowledge the receipt of 
your letter of the 1st instant, submitting for my considera- 
tion a “memorandum on the subject of increased rank for 
medical officers of the navy,” and asking my opinion on 
the question therein presented. That question is: Has 
the Executive the power, without express authority of law, 
to fix the relative rank of the line and civil or staff officers 
of the navy? 
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The Constitution vests the executive power in the Presi- 
dent and makes him the Commander-in-Chief of the Army 
and Navy of the United States. But it reposes in Con- 
. gress the power “to raise and support armies,” “to pro- 
vide and maintain a navy” and “to make rules for the 
government of the land and naval forces.” And this is in 
harmony with our system of government, under which 
executive and legislative powers are carefully distinguished 
and separated, the President being the repository of the 
one class and Congress of the other. 

If, therefore, to fix the relative rank of the line and civil 
or staff officers of the navy be an act of legislative power, 
it belongs to Congress, and not to the President as the 
Executive. 

In my opinion, it is an act essentially legislative. It is 
the establishment of a “rule for the government of the 
navy,” of precisely the same kind as the establishment of 
grades of rank in the line. Itis designed to fix perma- 
nently the rank and grade of a class of officers of the navy 
by virtue whereof they acquire certain rights. Whether 
these rights be of increased rank or of increased pay can 
make no difference in principle. The act is in no just 
sense an exercise of Executive power, for it is the prescrip- 
tion of a rule and not the execution of a rule already pre- 
scribed. If, the Executive may fix the relative rank of 
line and staff officers, by the same warrant he may deter- 
mine the number of such officers or the number of grades 
of rank. Indeed it seems to me too plain for argument 
that the power in question is legislative and not executive 
in its nature. 

That the exercise of a power like this by the Secretary 
of the Navy, acting as the Minister of the President, has 
been regarded as legislative and therefore as requiring the 
sanction of Congress, is proved by the facts to which you 
refer, that by the acts of August 5th, 1854 and March 3, 
1859, the regulations of the Department fixing the relative 
rank of medical officers and of engineers in the navy were 
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sanctioned and ratified. These acts afford strong evidence 
that without legislation these regulations had not the force 
and effect of law. 

By an order of the Executive, dated February 18, 1853, 
“a system of orders and instructions,” proposed by the 
Secretary of the Navy, for the government of the naval 
service, was approved and directed to be adopted and ob- 
served in the navy, and to be regarded and obeyed as the 
established rules of naval service until otherwise ordered 
by the President, or, until modified, altered, or repealed 
by the action of Congress. In an elaborate opinion of the 
5th of April, 1853, (6 Op., 10,) Attorney General Cushing 
demonstrated the illegality of these “orders and instruc- 
tions,”’ and the well-settled principles upon which he based 
his decision seem to me to sustain fully the view which I 
take of the present question. Referring to one part of 
these ‘orders and instructions,” as evidence that they are 
legislative rather than executive in their nature, he says: 
“Thus, in the first chapter of the ‘system,’ we have a 
classification of the officers of the navy into ‘sea officers’ 
and ‘ civil officers,’ and it proceeds to define their relative 
rank, in a manner which may or may not be wise and 
proper, but which is legislative in all its forms and sub- 
stance, as distinctly as any act of Congress in the statute 
book.” 

But in so far as Congress has sanctioned orders, regula- 
tions, and instructions of this kind by the Executive, they 
are of: course of Icgal and binding effect, as are also such 
alterations thereof as the Secretary of the Navy may adopt, 
with the approbation of the President. The 5th section 
of the act of July 14, 1862, chap. 164, provides: 

‘That the orders, regulations and instructions hereto- 
fore issued by the Secretary of the Navy be, ‘and they are 
hereby, recognized as the regulations of the Navy Depart- 
ment, subject, however, to such alterations as the Secretary 
of the Navy may adopt, with the approbation of the Presi- 
dent of the United States.” 


416 HON. EDWARD BATES 





Contract of Janes and others. 


In my opinion, this provision confers on the Secretary 
of the Navy power, with the approval of the President, to 
alter any orders, regulations, or instructions that have been 
issued by the head of the Navy Department at any time 
before the passage of the act of which it isa part. If, 
therefore, the head of that Department, as the Minister of 
the President, has, at any former period, by any order or 
regulation, fixed the relative rank of the line and civil or 
staff officers of the navy, it is, in my opinion, competent 
for the present Secretary, with the approbation of the 
President, under the authority of the provision cited, to 
make such alterations in such order or regulation, as, in 
his judgment, the good of the service in its present exi- 
gencies may require. 

I am, sir, very respectfully, 
Your obedient servant, 


EDWARD BATES. 
Hon. GmpEon WELLES, 
Secretary of the Navy. 


CONTRACT OF JANES AND OTHERS. 


1. It is a sufficient objection to a naked, unexecuted contract made by an 
officer of the Government, that he has neglected to comply with an 
act of Congress requiring that proposals shall precede the letting of 
the contract. 

2. But, after a party has entered into a contract with the Government in 
good faith, and has so far performed his part of the same, that to 
rescind it, or declare it illegal, and so incapable of execution, would 
subject him to loss and injury, whilst the Government would yet 
enjoy the benefits of his labor or expenditure, the contract cannot be 
avoided, or changed to the injury of the other party, by the Govern- 
ment, on the ground that it was made without advertising for pro- 
posals. 


ATTORNEY GENERAL’S OFFICE, 
December 24, 1862. 
Sir: I have the honor to acknowledge the receipt of 
your letter of the 12th inst., submitting for my considera- 
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tion a statement of facts relative to a contract of Messrs. 
Janes, Fowler, Kirtland & Co., for furnishing materials 
for and completing the construction of the new iron dome 
of the Capitol, and asking my opinion upon certain ques- 
tions arising thereon. 

Your letter informs me that, in December, 1859, a con- 
tract was made between Captain W. B. Franklin, acting 
under the orders of the War Department, and Messrs. 
Janes, Fowler, Kirtland & Co., by which the latter agreed 
to furnish the materials and complete the construction of 
the new iron dome of the Capitol for seven cents per 
pound. That this contract was made by a correspondence 
between Captain Franklin and the firm named, which is 
embraced in the volume of Senate documents of the Thirty- 
sixth Congress, Ist session, Miss. Doc. No. 29, extending 
from page 43 to page 52, both inclusive. That under this 
contract Messrs. Janes, Fowler, Kirtland & Co., progressed 
with the work until May 17, 1861, and received payment 
in accordance with the terms of the contract. 

That on the 22d of March, 1861, Captain M. C. Meigs, 
who was the engineer in charge of the work upon the 
dome, under the authority of the War Department, ad- 
dressed a communication to the Secretary of War relating 
to this contract, a copy of which you submit for my con- 
~ sideration. 

That upon that report the Secretary of War directed 
Messrs. Meigs and Franklin to consider the matter and 
report their views. 

That on the 17th of May, 1861, those gentlemen made 
a report to the Secretary of War, (a copy of which you 
submit,) who endorsed his approval thereon. 

That Messrs. Janes, Fowler, Kirtland & Co., continued 
to prosecute the work after being informed of the order of 
the Secretary of War, but protested against the reduction 
of the price, and denied the power of the Secretary to 


change or modify the contract. 
27 
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That Congress having, by a joint resolution of April 16, 
1862, transferred the supervision of the Capitol extension 
and the new dome to the Interior Department, Messrs. 
Janes, Fowler, Kirtland & Co., were then instructed by 
that Department to prosecute the work. That they ex- 
pressed a willingness to do so, but protested against the 
reduction of the price specified in the original contract. 
That they were directed to proceed with the work, and 
were informed that the Department would not then decide 
whether the reduction of price made by the War Depart- 
ment would be sustained; but the question would be 
reserved for future consideration. 

That they have since continued to prosecute the work, 
and are now engaged in its prosecution. 

You also enclose, for my information, the memorial of 
Messrs. Janes, Fowler, Kirtland & Co., to the Secretary of 
the Interior, and the report of Thomas U. Walter, Esq., 
architect of the new dome, upon the facts therein stated; 
and you request my opinion on the following points: 

1st. Does the correspondence above referred to, and 
embraced in the volume submitted, constitute a legal con- 
tract between the United States and Messrs. Janes, Fowler, 
Kirtland & Co.? 

2d. Had the War Department any legal authority to 
modify the contract according to the terms of the rcport 
of Messrs. Meigs and Franklin, of May 17, 1861, against 
the wishes and consent of Messrs. Janes, Fowler, Kirtland 
& Co.? 

8d. Did the prosecution of the work by Messrs. Janes, 
Fowler, Kirtland & Co., after they were informed of said 
order, operate as a waiver of the terms of the original con- 
tract, and imply their assent to the modification ordered 
by the Secretary of War? 

4th. Did Messrs. Janes, Fowler, Kirtland & Co., waive 
any rights conferred by the original contract by resuming 
the work under the direction of the Interior Department, 
in April, 1862, in the manner above stated? 
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5th. Are Messrs. Janes, Fowler, Kirtland & Co., entitled 
to receive seven cents per pound for the iron used in the 
construction of the dome? 

To consider properly these questions it will be necessary 
to refer to the contents of some of the papers which accom- 
pany your letter. 

I do not propose to extract from the correspondence be- 
tween Captain Franklin and Messrs. Janes, Fowler, Kirt- 
land & Co., (published in Senate Mis. Doc., No. 29, from 
page 40 to page 58, supra,) the propositions and responses 
which finally resulted in the agreement in question. It is 
sufficient to say that the result of these negotiations, ap- 
proved as it was by the Secretary of War, amounted to a 
clear and explicit contract between the United States of the 
one part, and the said firm of the other part, by which that 
firm were to furnish the materials and perform the work 
stipulated, subject to certain conditions fully specified, in 
consideration whereof they were to receive from the United 
States a compensation of seven cents per pound, payable 
in manner, also, fully specified. Whether this contract is 
legal and binding or not, it must be conceded that it is as 
specific in terms, and as incapable of misapprehension, as 
if it had been embodied in the most precise legal language 
and executed with the most approved legal solemnities. 

Having thus made the contract, the firm in question 
entered upon its execution, and continued to perform their 
work, according to its terms, for more than a year, receiv- 
ing their compensation in the manner stipulated. 

On the 22d of March, 1861, Captain Meigs, the engineer 
then in charge of the new dome, made a report to the Sec- 
retary of War, in which, after referring at length to the 
negotiations which resulted in this contract, he suggests 
that it is illegal and void because it was made in contra- 
vention of the following statutes: 

Ist. The act of March 3, 1809, chap. 28, (2 Stats., 5386,) 
which provides that purchases and contracts for supplies 
or services, which are or may, according to law, be made, 
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by or under the direction of either of the secretaries 
named, (the Secretary of War being one,) shall be made 
either by open purchase, or by previously advertising for 
proposals respecting the same. 

2d. The act of August 31, 1852, chap. 108, (10 Stats., 
93,) which provides, with special reference to the comple- 
tion of the Patent Office and the extension of the Capitol, 
that all contracts shall thereafter be advertised at least 
sixty days before letting, and that bids shall be opened in 
the presence of the bidders, &c. 

8d. The third section of the act of June 28, 1860, chap. 
205, which requires advertising for proposals for supplies 
or services in any of the departments, &c. 

4th. The act of January 31, 1823, chap. 8, which pro- 
vides that in all cases of contracts for the performance of 
any service, or the delivery of articles, &c., for the use of 
the United States, payment shall not exceed the value of 
the services rendered, or the articles delivered, previously 
to such payment. 

The grounds, then, upon which Captain Meigs questions 
the validity of the contract are: Ist. That no advertise- 
ment was made for bids to furnish the materials and do 
the work, and, consequently, that the contract was not let 
as the law directs, after public bidding. And—2d. That 
the price paid under the contract exceeds the fair value of 
the materials and work. Having made several alternative 
suggestions as to the duty of the War Department in the 
premises, he concludes: “I should add, in justice to the 
contractors, that their work has been faithfully and effi- 
ciently done; that they have invested a large amount in 
it, and that the consequences of stoppage may be ruinous 
to them,” &c. He also suggests, evidently in the event of 
a withdrawal of the contract by the United States, that ‘it 
is not impossible that, under an advertisement, the work 
yet remaining to be done may be let at even greater cost.” 

The Secretary of War having referred the report to 
Captains Meigs and Franklin, those officers, on the 17th 
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of May, 1861, recommended the Secretary “ to direct that 
all payments made before the 22d of March, 1861, having 
been made in compliance with instructions of a former 
Secretary of War, shall be considered as completed, and 
not to be revised; that all iron delivered to this date, and 
not paid for, shall be paid for at the rate of four cents per 
pound, delivered at the Capitol, the contractor obligating 
himself to put it up for two cents per pound additional; 
that the work be suspended, or, if carried on by the con- 
tractor, that it be done at his own risk and expense, to be 
paid for only when the condition of the treasury will justify 
the Government in applying its resources to works of art 
not of absolute necessity.” 

On this document the Secretary of War made, (without 
date,) the following endorsement: 

‘“‘ Relying on the officers in charge of the work, I ap- 
prove their decision as a compromise, while I am satisfied 
that the price paid to the contractor is greatly above its 
value.”” 

The papers before me do not disclose the time when the 
contractors were informed of these proceedings; but I 
learn from your letter that, when so informed, they “ pro- 
tested against the reduction, and denied the power of the 
Secretary to change or modify the contract.” It is, thus, 
certain that they did not assent to them, and they pro- 
ceeded with their work as usual. It appears that from 
this time a deduction’ of one cent per pound was made 
from their compensation, to which the contractors in their 
memorial say they “‘ were compelled to submit for the time 
being, under protest, in order to save us (them) from inev- 
itable ruin.” 

The only document which it remains to notice is the 
report of Mr. Walter, the architect of the Capitol and 
dome, to whom you referred the memorial of the contrac- 
tors. After referring to the fact that the contract was 
made as most of the bargains for the public works have 
been made since they were transferred to the War Depart- 
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ment, he states that the contractors have carried out all 
their undertakings in accordance with the strictest letter, 
as well as the spirit, of their agreement, and declares that 
any attempt on the part of the Government to reduce the 
price it has obligated itself to pay, would be as unreason- 
able as it would be on the part of the contractors to seek 
to enhance it. Itis unnecessary to refer to the facts he 
adduces to prove that seven cents per pound is but a fair 
compensation for the work. 
I have thus extracted from these papers at some length, 
the substantial facts of the case because it seems to me 
that by the light they furnish must we seek an answer to 
the questions you have submitted. 
1st. Your first question concerns the legality of the con- 
tract. I have stated that it is explicit in terms and, in my 
Opinion, it was within the power of the Secretary of War 
to make such a contract. But it is clear that in making 
the contract the Secretary did not observe the forms which 
the acts of 1809 and 1852 (supra) direct in such cases. 
He neither, so far as appears, advertised for proposals nor 
declared the contract in the presence of bidders. These 
wise provisions seem to have been utterly neglected, and 
if, as Mr. Walter states, most of the contracts of this kind 
have been so made under five successive Secretaries of 
War, it is time that the law should be observed. If this 
contract were in fieri; if it were presented for considera- 
tion as it stood when it was made and before other rights 
or equities had grown out of it, I would feel myself bound ~ 
to pronounce it illegal. For it is a sufficient objection to 
a naked unexecuted contract made by an officer of the 
Government, that he has neglected to comply with the 
provisions of an act of Congress which requires that ad- 
vertisement for proposals shall precede the letting of the 
contract. But, after a party has entered into a contract 
with the Government in good faith, and has so far per- 
formed his part of it, that to rescind it or declare it illegal 
and so incapable of execution, would subject him to loss 
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and injury whilst the Government would yet enjoy the 
benefit of his labor or expenditure, I do not think that such 
an irregularity can be set up against it. To allow the 
Government, after it has derived the benefit of a man’s 
work or expenditure, under an honest contract made by a 
public officer within the scope of his authority, to avoid 
payment or to change its terms to his injury, on the techni- 
cal ground that the contract was made without advertising 
for proposals, would be a far more intolerable violation of 
law than the neglect to obey the statutory direction. The 
magnitude of the injustice which such an application of 
the law would work, necessarily cures the original defect 
upon the maxim /fieri non debet sed factum valet. See also 
Opinion Attorney General Cushing, (6 Op., 406.) This 
principle is so obvious that it needs no other authority for 
its support than that which it finds in every honest man’s 
conscience. 

The contract in question, in my opinion, falls directly 
within this rule. Captain Meigs frankly admits, what the 
contractors assert, that stoppage of the work, 7. ¢., to arrest 
the contract on the ground that the law was not observed 
in making it, “would be ruinous to them.” I can imagine 
no more flagrant an instance of taking advantage of one’s 
own wrong than would be afforded by holding this con- 
tract invalid, either at this time or at the time Captain 
Meigs complained of it. 

These remarks apply with equal force to the objection 
that the contract violated the act of 1823, (supra,) which 
restricts payment to the value of services rendered or 
materials furnished. Whether six cents or seven cents 
per pound be a fair compensation is a question about 
which, as we have seen, the officers in charge of the work 
differ, and which ought not to enter into the present 
inquiry. It is necessarily a matter of fact and opinion, 
and I think quite absurd, as it certainly is grossly unjust, 
for the Government which is but a party to the contract, 
to assume the right of its own motion, to set it aside after 
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it has been in process of performance for more than a year, 
because itis now thought to have made a bad bargain. 
The act of 1823 was intended to have no such effect. 

As to the act of June 23, 1860, it is sufficient to say that 
it was not in force when the contract was made and, of 
course, can have no retroactive effect. 

Without further enlarging upon the facts which dis- 
tinguish this contract from one merely executory or upon 
the principles which estop the United States from now 
questioning its legality, I answer, in response to your first 
question, that, in my opinion, the contract embraced in the 
correspondence referred to between Captain Franklin and 
Messrs. Janes, Fowler, Kirtland & Co., having been exe- 
cuted by faithful performance on their part according to 
its terms and also by the United States by payment in part 
of the stipulated price, constitutes a legal contract between 
the said parties, binding on both. 

2d. It follows, in my opinion, from the views I have sug- 
gested, in response to your first question, that the War 
Department had no legal power to modify the contract 
according to the terms of the report of Messrs. Meigs and 
Franklin, of May 17, 1861, against the wishes and consent 
of Messrs. Janes, Fowler, Kirtland & Co. 

If the contract was illegal on the 17th of May, 1861, 
that illegality gave no right to those officers or to the War 
Department to modify its terms. If illegal and void, the 
only lawful and proper course would have been to have 
. declared it so, and by a new advertisement and bidding to 
have made new contract according to law. The attempted 
modification was in fact open to the same objection as the 
original contract. If it was but a modification it must 
have proceeded upon the assumption that the original con- 
tract was a legal and valid foundation for their action. 
And if it were such legal and valid foundation it could not 
be modified without the consent of the other party, since 
the rights of parties under a contract are mutual and re- 
ciprocal. But if their action was intended to operate as a 
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new contract, it was, as we have seen, illegal for noncom- 
pliance with the statutory directions, and was moreover 
of no effect because Messrs. Janes, Fowler, Kirtland & Co. 
were not parties to it and protested against it. 

If these objections to the validity of the action of Messrs. 
Meigs and Franklin, as approved by the War Department, 
_ were not sufficient, it might be added that either as a new 
contract or as a modification of the old one, it is void for 
uncertainty and duplicity. If one party to a contract pos- 
sesses the power by his own summary action to rescind or 
modify it without the knowledge or consent of the other 
party, his alteration ought at least to be so certain and 
explicit as to be easily understood. 

3d. If, as I have shown, the original contract was so far 
executed as to be legal and binding beyond the power of 
the War Department to modify it by the action of the 
17th of May, 1861, it follows that the contractors had a 
right to prosecute the work after they were informed of 
that action, and having done so under protest against that 
action, such prosecution cannot operate as a waiver on 
their part of the terms of the original contract or imply 
their assent to that action. As they did not agree to that 
action they had aright to treat 1t as unauthorized and 
illegal, and to proceed with their work under the original 
contract. And this was especially so as the order of the 
War Department did not necessarily require them to dis- 
continue the work; and as such discontinuance, as we have 
seen, would have involved them in heavy loss. 

4th. In my opinion, Messrs. Janes, Fowler, Kirtland & 
Co. waived none of their rights under the original con- 
tract by resuming the work under the direction of the 
Interior Department in April, 1862, under the circum- 
stances stated. They then entered into no new contract 
but stood upon the footing of the original contract, which 
was the only one in existence. 

5th. It follows from the views above stated that, in my 
opinion, Messrs. Janes, Fowler, Kirtland & Co. are entitled 
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_ to receive seven cents per pound for the iron furnished by 
them and used in the construction of the dome of the 
Capitol. 
I am, sir, very respectfully, 
Your obedient servant, 


EDWARD BATES. 
Hon. Cares B. Smita, 
Secretary of the Interior 


ACT FOR THE ADMISSION OF WEST VIRGINIA INTO THE 
UNION. 


1. Congress, by Article IV, Section 8, of the Constitution, has power to 
admit new States into the Union, but cannot make, form, or create 
new States. A free, American State can be made only by its com- 
ponent members—the people. 

2. The act for the admission of the State of West Virginia into the Union 
is not warranted by the letter of the Constitution, whether the pro- 
vision of section 8, article IV, of that instrument, be construed as 
prohibiting the formation of a new State within the jurisdiction of 
any other State, or as authorizing such formation with the consent of 
the Legislatures of the States concerned. 

8. The sense and spirit of the constitutional provision mentioned require 
that the Legislature which gives consent, on behalf of a State, to the 
formation of a new State within its jurisdiction, should be a Legisla- 
ture representing and governing the whole, and not merely a part, 
of such State. 

4. The Legislature which, at Wheeling, on May 13, 1862, gave its cunsent 
to the dismemberment of the State of Virginia, being composed 
chiefly, if not entirely, of persons representing the forty-eight coun- 
ties which constitute the State of West Virginia, was not a Legisla- 
ture competent to give consent, on behalf of Virginia, to the forma- 
tion of West Virginia. 

5. On account of its intrinsic demerits, and its revolutionary character, 
the Attorney General gives it as his opinion that the act in question 
is highly inexpedient and improvident. 


ATTORNEY GENERAL’S OFFICE, 
December 27, 1862. 
The President having before him for his approval a bill 
passed by both houses of Congress, entitled ‘An act for 
the admission of the State of ‘West Virginia’ into the 
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Union, and for other purposes,” has submitted to all the ~ 
members of the cabinet, separately, the following questions 
for their opinion and advice thereon: 

1. Is the said act constitutional ? 

2. Is the said act expedient? 

I am of opinion that the bill is not warranted by the 
Constitution. And, in examining this proposition, I think 
it will be more clearly ‘apprehended if viewed in two 
aspects: 1. In the letter of the particular provision, and 
2. In the spirit, as gathered from the letter, from the 
whole context, and from the known object. And— 

First, the letter. Article 4, section 3: “New States may 
be admitied by the Congress into this Union; but no State 
shall be formed or erected within the jurisdiction of any 
other State, nor any State be formed by the junction of two 
or more States, or parts of States, without the consent of 
the legislatures of the States concerned, as well as of the 
Congress.” 

I observe, in the first place, that the Congress can admit 
new States into this Union, but cannot form States. Con- 
gress has no creative power in that respect, and cannot 
admit into this Union any territory, district, or other polit- 
ical entity, less than a State. And such State must exist, 
as a separate independent body politic, before it can be ad- 
mitted under that clause of the Constitution, and there is 
no other clause. The new State which Congress may ad- 
mit, by virtue of that clause, does not owe its existence by 
the fact of admission, and does not begin to exist coeval 
with that fact; for, if that be so, then Congress makes the 
State; for no power but Congress can admit a State into 
the Union. And that result, (7, e., the making of the State 
by Congress,) would falsify the universal and fundamental 
principle of this country—that a free, American State can 
be made only by the people, its component members, 
Congress has no power to make States. 

It is not very important to my argument whether the 
last clause of the sentence quoted—“ without the consent 
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of the legislatures of the States concerned, as well as of the 
Congress”’—do, or do not, apply to the case of a new State 
‘formed or erected within the jurisdiction of any other 
State,” as well as to the case of a new State, “ formed by 
the junction of two or more States, or parts of States.” If 
i do not apply, then, there stands the naked, unconditional 
prohibition of the formation of a new State within the juris- 
diction of any other State—direct, simple, and incapable of 
being misunderstood. If, admitting that the clause does 
not apply, it be claimed that the prohibition is overruled 
and annulled by practice, in the case of Maine, Kentucky, 
and Tennessee, which were, respectively, ‘“‘ formed and 
erected within the jurisdiction” of Massachusetts, Virginia, 
and North Carolina, I have two alternative answers: 1. In 
the absence of proof to the contrary, I assume that both 
Congress and the people did obey the Constitution, and 
fulfill all its requirements, in form and substance. 2. If 
it be shown that, in those instances, the Constitution was 
disregarded and broken, still I insist that those abuses do 
not absolve us from the duty to obey the plain letter and 
sense of the Constitution. 

But, if the clause do apply, still, in this case, its terms 
have not been complied with. It speaks in the plural— 
‘“‘the legislatures of the States concerned ”—~1. ¢., Virginia 
and West Virginia. The consent required by the Consti- 
tution is not the consent of the State generally, nor of its 
governor, nor its judiciary, nor its convention, but “the 
consent of the legislatures of the States concerned.” And 
that is not the only instance in which the Constitution 
vests very important powers in the legislatures of the States; 
they choose the Senators absolutely, and they direct the 
manner in which the electors of President and Vice-Presi- 
dent shall be chosen. And these are constitutional func- 
tions which cannot be exercised by substitute, nor usurped 
by any other functionary. The division and allotment of 
powers, as established by the Constitution, is not mere 
form, but vital substance, dear to our fathers, who desigued 
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and used it as a guard against the unity of power, to pre- 
vent the concentration of power in a single hand, or a few 
hands. Here the proposition is to make two States out of 
one. Hach one, of course, must have a legislature, and the 
Constitution requires the consent of both legislatures be- 
fore the thing can be done. Now, it is said that the legis- 
lature of Virginia, (old Virginia,) has consented; but it is 
not pretended that the legislature of West Virginia has 
consented, nor that there is, in fact, any such legislature 
to give consent. 

It is avery grave and important thing to cut up and 
dismember one of the original States of this nation—for a 
time, in our national youth, the greatest of all; and, if we 
must do it, it behoves us to know that we are acting within 
the letter of the Constitution, and with a decent respect 
for the forms of law. | 

So much for the letter of the law. Let us now examine 
a little into the sense and spirit of it. 

When the rebellion broke out all the State authorities 
of Virginia joined it, and made organized and official, as 
well as individual, insurrection against the national Gov- 
ernment, defying its powers; and, in order the more effec- 
tually to resist it, inviting invasion from States further 
South. Still a remnant, chiefly in the northwestern coun- 
ties, remained faithful, and the duty rested upon this Gov- 
ernment to protect that remnant—to repel that invasion 
and suppress that insurrection; and, thereby, to restore 
Virginia, as she was before the insurrection, to her proper 
place in the Union. That was and is the plain constitu- 
tional duty of this Government; and all that this Govern- 
_ ment has yet done, by legislation, by executive action, or 
by actual war, has been done ~ that avowed and only 
object. 

When all the governmental officers of the State of Vir- 
ginia, acting in organic form, had renounced their alle- 
giance to the Constitution, and had risen in armed revolt 
against the nation, carrying along with them, into flagrant 
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war, a great majority of the people of the State, this Gov- 
ernment found itself in a strange and anomolous condition. 
It was charged with duties which could be neither denied 
or evaded, and constrained to the use of powers which 
undoubtedly exist in contemplation of law, and yet the 
modes of their action had not been prescribed, only be- 
cause the necessity to put those powers into practical exer- 
cise had not been foreseen. 

In this state of things, we took the only course which 
lay open before us—a course of prudence, of moderation, 
and of conformity to the principles and objects of the Con- 
stitution. It was our sacred duty to suppress the insurrec- 
tion, to repel the invasion, to put down the official treason 
in Virginia, which had perverted all the organic powers 
of the State into active hostility against the nation. And, 
in performing this duty, we could do no less than recog- 
nize all of Virginia which remained faithful to the Consti- 
tution, and which demanded the protection and support 
of the National Government. 

In this view, and only in this, we advised and consented 
to the organization of a new government for Virginia, 
seated for the present in the northwest, where alone it 
could act in safety. Those who organized that govern- 
ment were a small minority, but they were all that re- 
mained to us, and to the Constitution. And we all knew, 
(certainly I did,) that such a government could not be 
organized by such a people, at such a time, and under 
such circumstances, in exact conformity to all the minute 
requirements and particulars of the Virginia constitution. 
But for that reason—for the crimes of a comparatively few 
individuals, which render an exact compliance with forms 
impossible—shall a nation be allowed to perisk, a State be 
blotted from the map of the world? No, God forbid. The 
rubstance must not be sacrificed to the forms. Our first, 
great constitutional duty is to save the nation and the 
States; and, if possible, we must save them according to 
law. But, if the two duties conflict, still the greater must 
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be performed, and the lesser must yield, even as a conflict- 
ing act of Congress must yield to the Constitution. 

We all know—every body knows—that the government 
of Virginia, recognized by Congress and the President, is 
a government of necessity, formed by that power which 
lies dormant in every people, which, though known and 
recognized, is never regulated by law, because its exact 
uses and the occasions for its use, cannot be foreknown; 
and it is called into exercise by the great emergency which, 
overturning the regular government necessitates its action, 
without waiting for the details and forms which all regu- 
lar governments have. It is intended only to counteract 
the treacherous perversion of the ordained powers of the 
State, and stands only as a political nucleus around which 
the shattered elements of the old commonwealth may 
meet and combine, in all its original proportions, and be 
restored to its legitimate place in the Union. It is a pro- 
visional government, proper and necessary for the legiti- 
mate object for which it was made and recognized. That 
object was not to divide and destroy the State, but to re- 
habilitate and restore it. 

That government of Virginia, so formed and so recog- 
nized, does not and never did, in fact, represent and govern 
more than a small fraction of the State—perhaps a fourth 
part. And the legislature which pretends to give the con- 
sent of Virginia to her own dismemberment is (as I am 
credibly informed) composed chiefly, if not entirely, of 
men who represent those forty-eight counties which con- 
stitute the new State of West Virginia. The act of consent 
is less in the nature of a law than of a contract. Itisa 
grant of power, an agreement to be divided. And who 
made the agreement, and with whom? The representa- 
tives of the forty-eight counties with themselves: Is that 
fair dealing? Is that honest legislation? Is that a legiti- 
mate exercise of a constitutional power by the legislature of 
Virginia 2 It seems to me that is a mere abuse, nothing 
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less than attempted secession, hardly veiled under the flimsy 
forms of law. 

Fortunately, however, even that flimsy veil does not cover 
the substantial wrong. I think I have already shown that 
under either construction of the clause of the Constitution 
above cited, the forms of the Constitution have not been 
fulfilled. The bill was introduced, and has been thus far 
pushed forward towards its completion, under the erroneous 
idea that it was in verbal and technical conformity to the 
Constitution, and therefore, and only therefore, that it 
could ever ripen into a binding law. That was its only 
foundation; for I think that no reflecting man will seri- 
ously affirm that “the legislature of Virginia,” which, at 
Wheeling, on the 18th of May, 1862, gave its consent (not 
the consent of Virginia) to the dismemberment of the 
old commonwealth, was, in truth and honesty, such legis- 
lature of Virginia as the Constitution speaks of—a legisla- 
ture representing and governing the whole, and therefore 
honestly and lawfully speaking for the whole in a matter 
which concerns the fundamental conditions of the State, 
and its organic law. 

In proceeding to answer the second question: “Is the 
said act expedient?” it becomes necessary to look into the 
bill itself. It isa strange composition, bearing upon its 
face, unmistakeable marks of haste and inconsideration. 

The preamble, after various recitals, gives the consent 
of Congress, “that the forty-eight counties (which had been 
named above, without any general boundary) may be 
formed into a separate and independent State.” 

The first section declares ‘‘that the State of West Vir- 
ginia be, and is hereby, declared to be one of the United 
States of America, and admitted into the Union, on an 
equal footing with the original States, in all respects what- 
ever,” and allows three representatives, until the next gene- 
ral census. But thia is immediately followed by a proviso, 
“That this act shall not take effect until after the procla- 
mation of the President of the United States hereinafter 
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provided for,” which proclamation, very possibly, may 
‘never happen, for there is no after provision in the bill, 
making it the duty of the President to issue it. 

Then follows a paragraph (which seems to be only a pre- 
amble to sec. 2,) to the effect that it being represented to 
Congress that, since the convention of the 26th of Novem- 
ber, 1861, which framed the proposed constitution for the 
said State of West Virginia, the people thereof have ex- 
pressed a wish to change the 7th section of the 11th 
article of said constitution, “by striking out the same and 
inserting the following,” giving the exact form of what 
Congress chooses to have inserted in the State constitu- 
tion! The bill does not inform us when, how, or by whom 
it was “represented to Congress,” that the people wished 
to change their constitution, so recently made by their 
convention, and ratified by their own votes, as stated with 
exact particularity in the preamble. If the people of 
West Virginia had a right to call a convention and make 
a constitution for themselves, what is to hinder them from 
amending the one or making another, by the same means, 
and without waiting for Congress to instruct them what to 
do and howto doit? Itlooks badly. However pure the real 
motive, it lays Congress open to the suspicion of assuming 
unconstitutional powers, by dictating to a State, in a mat- 
ter so important and so enduring as its constitution. 

And the 2d section brings no relief, but strengthens 
the suspicion and magnifies the evil. ‘ Therefore, Be 
it further enacted, That whenever the people of West 
Virginia shall, through their said convention, and by a 
vote,” &c., “make and ratify the change aforesaid and 
properly certify,” &¢., ‘it shall be lawful for the President 
of the United States to issue his proclamation stating the 
fact, and thereupon this act shall take effect and be in 
force from and after sixty days from the date of said proc- 
lamation.” — | : 

In view of this section, it is manifest that the very ex- 
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istence of the act, even after you have signed it, is made 
to depend upon the implicit obedience of the people of 
West Virginia. They must “make and ratify the change 
aforesaid,” and in the precise manner prescribed. They 
cannot choose new agents to amend their own constitution. 
They*mtst do it “through their said convention”—the 
same which sat at Wheeling on the 26th of November, 
1861. None other can be trusted! Perhaps that conven- 
tion is no longer in existence. It was called for a particular 
purpose, and having done its work, and the people having 
ratified it—perhaps the convention is functus officio, dead 
and gone. Surely, it was not intended as a permanent 
institution, to last through all time. Yet that seems to be 
the idea of the bill, for it fixes no limit of time—when- 
ever the people shall do it, through their said convention.: 

Again, when all this is done, as ordered, still, the act 
may fail and the new State perish in the birth for want of 
a proclamation. The bill declares that ‘it shall be lawful 
for the President to issue his proclamation ;” but it is not 
made his duty to issue it. And surely it is not his duty to 
do whatever may be lawfully done. By express act of 
Congress, it is lawful for the President, by proclamation, 
as in this case, to close all the southern ports, but he has 
not found it expedient to exercise that power. 

I need not trouble you with many remarks upon the 
very awkward shape and inconvenient geographical rela- 
tions of the new State, and the still greater awkwardness 
and inconvenience in which the old State would be left, 
by the proposed division. Such a division, if now made 
by force of untoward circumstances, could not long stand. 
Its evils would not be long endured. 

I consider this proceeding revolutionary, and all the 
more wrong, because it is needlessly begun at a moment 
when we are strained to the uttermost, in efforts to prevent 
a far greater revolution. If successful, it will be “at once 
an example and fit instrument” for tearing into pieces the 
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regions further south, and making out of the fragments, a 
multitude of feeble communities. And, for what good 
end? We may thereby stimulate the transient passions 
and prejudices of men in particular localities, and gratify 
the personal ambition and interest of a few leaders in 
those little sections. We may disjoint the fabric of our 
National Government, and destroy the balance of power 
in Congress, by a flood of Senators representing a new 
brood of fragmentary States. 

And, now, sir, I give it as my opinion, that the bill in 
question is unconstitutional; and also, by its own intrinsic 
demerits, highly inexpedient. 

And I persuade myself that Congress, upon maturer 
thought, will be glad to be relieved by a veto, from the 
evil consequences of such improvident legislation. 

All of which is most respectfully submitted by 

| Your obedient servant, 


| EDWARD BATES. 
~ The PRESIDENT. 


WHITING’S CASE. 


1, The Opinions of the Attorneys General and Supreme Court of the 
United States, on the construction of the Acts of Congress, relative 
to extra compensation of public officers, considered. 

2. No discretion is left to the Head of a Department to allow any officer, 
who has a fixed compensation, any credit beyond his salary, unless 
the service he has performed is required by existing laws, and the 
remuneration for them is fixed by law. 

8. The Secretary of the Interior having employed Mr. Whiting to aid in 
executing the law for suppressing the slave-trade, at a fixed compen- 
sation of two thousand dollars per annum, had no legal power to 
employ him also to take charge of records, &c., of the work for the 
extension of the Capitol and erection of the new dome, and pay him, 
at the same time, a separate compensation therefor, out of the appro- 
priation for that work. 

4, The Heads of Departments have a rightful authority to direct aliow- 
ances to be made, or to reject claims for allowances, in settling and 
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adjusting accounts relating to the business of their respective De- 
partments, and such directions ought to be conformed to by the ac- 
counting officers. 
ATTORNEY GENERAL’S OFFICE, 
January 138, 1863. 


Srr: The late Secretary of the Interior on the 29th of 
November last, submitted for my opinion certain questions 
touching the right of George C. Whiting, Esq., to receive 
compensation for duties performed under the circumstances 
stated in the letter of the Secretary. Other and more 
pressing duties have delayed the consideration of these 
questions (as well as of others on kindred subjects then 
submitted) until this time. 

The letter of the late Secretary states that Congress 
having, by act of March 2, 1861, made an appropriation 
to enable the President to carry into effect the several acts 
for the suppression of the slave-trade, and the President 
having, by special order, charged the Secretary of the 
Interior with the execution of this law, the Secretary, in 
performing that duty, appointed George C. Whiting, Esq. 
to take charge of the records and correspondence and to 
attend to all the details connected with the execution of 
the law, and fixed his salary at two thousand dollars per 
annum, to be paid from the appropriation above specified. 

After Congress transferred to the Interior Department 
the supervision of the Capitol extension and new dome, 
the Secretary of the Interior also appointed Mr. Whiting 
to take charge of all the correspondence relative to the 
Capitol extension and new dome, and to keep the files re- 
lating to that business, and agreed to pay him five hundred 
dollars per annum, from the appropriation for those works. 
The proper disbursing agent having paid Mr. Whiting the © 
compensation which the Secretary thus authorized him to 
receive for his services, the First Comptroller of the Treas- 
ury, in the settlement of the accounts of the disbursing 
agent, has refused to admit the voucher for this payment, on 
the alleged ground that Mr. Whiting, by virtue of the prior 
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appointment under the act to suppress the slave-trade, was a 
clerk in the Interior Department, and could not legally re- 
celve any compensation for any other services he might 
perform. On these facts, the questions submitted are: 

Ist. Had the Secretary of the Interior the legal power 
to employ Mr. Whiting to aid in the execution of the laws 
appropriating money for the suppression of the African 
slave-trade, and for the extension of the Capitol and the 
erection of the new dome, and to pay him separately for 
each service from the respective appropriations ? 

2d. If the Secretary of the Interior, in the execution of 
the power conferred upon him,-agreed to pay Mr. Whiting 
a specified sum from such appropriation for his services, — 
has the Comptroller of the Treasury any legal power to | 
overrule his decision and refuse to allow the amount for 
services rendered in accordance with such agreement ? 

1. The answer to the first question depends on the true 
construction of a series of acts of Congress, beginning 
with the act of March 3, 1839, section 3, (5 Stats., 349,) 
which declares that no officer, in any branch of the public 
service, or any other person whose salaries, or whose pay 
or emoluments is or are fixed by law and regulations, shall 
receive any extra allowance or compensation in any form 
whatever for the disbursement of public money, or the 
performance of any other service, unless the said extra 
allowance or compensation be authorized by law. 

This was followed by the act of May 15, 1842, (5 Stats., 
487;) the act of August 23, 1842, section 2, (5 Stats., 510,) 
which re-enacts the act of 1839, in more comprehensive 
and explicit terms; the act of August 26, 1842, section 11, 
(5 Stats., 525;) the act of September 30, 1850, (9 Stats., 
542,) and the 18th section of the act of August 31, 1852, 
(10 Stats., 100.) 

These acts have been repeatedly considered and con- 
strued by my predecessors and not without some conflict 
of opinion. I am fortunately relieved of the necessity of 
ranging myself on either side of their controversy or of 


438 HON. EDWARD BATES 


Wihiting's Case. 











attempting the vain work of reconciling their differences, 
by the action of the highest judicial tribunal of the United 
States, to which I shall hereafter call your attention. 
Without, therefore, referring at length to the opinions of 
my predecessors on these various provisions, it is perhaps 
enough to say that most of those who pronounced upon 
them, considered them as intended not only to destroy 
double-or extra compensation, but to prevent the holding 
of more than one office or employment under the Govern- 
ment by one person, at the same time, without explicit 
authority of law. This seems to have been the opinion 
of Attorneys General Grundy, (8 Op., 422, 1b., 4735) 
Gilpin, (3 Op., 621;) Legare, (4 Op., 126, J6., 139;) Nel- 
son, (4 Op., 432;) Mason, (4 Op., 464;) Toucey, (5 Op., 
74,) and Black, (9 Op., 123.) These opinions, in various 
language, sustain the declaration of Attorney General 
Legare, “that the policy of the act of 1839, and several 
other statutes on analagous subjects is, to deprive the Exe- 
‘ecutive Department, Ist, indirectly to raise salaries by ex- 
traordinary allowances; 2d, to create pluralities in favor 
of incumbents in office. Should any necessity arise for 
either of these deviations from the spirit and practice of 
our Government, it must be acknowledged by some act of 
Congress, expressly making provision for them.” They 
find clear expression also in the opinion of Attorney Gen- 
eral Black, (supra) who, after reciting and explaining these 
acts, says: ‘*The whole of this legislation manifests a de- 
termined purpose to prevent double compensation in any 
form or under any pretext whatever. It cannot be denied 
that the policy which dictates these provisions is founded 
in just notions of public and private morality. Plurality 
of offices and extra allowances to those who hold them, are 
the vices of a bad government, and have always prevailed 
to the greatest extent in the worst times. It may be that 
some officers have performed double duty for which they 
are justly entitled to additional compensation. In those 
cases I do not doubt that proper provision will be made 
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by Congress. But the justice of a claim cannot authorize 
its payment by the Executive while the law forbids it.” 

In conflict with these opinions stand those of Attorney 
General Crittenden, (5 Opin., 765,) and Attorney General 
Cushing, (8 Opin., 325,) who held that these statutes did 
not forbid the holding of two distinct offices or appoint- 
ments by the same person, but that the various provisions 
forbidding extra allowances, or additional pay for extra 
service, meant extra-service pay or allowance in the same 
office, and not distinct service in separate offices. 

If the construction adopted by the officers first referred 
to be accepted as the true one, the claim of Mr. Whiting 
for compensation under his second employment, would 
_ have but faint support, and might be dismissed without 
further consideration. 

But these acts have, also, been carefully considered and 
construed by the Supreme Court of the United States in 
the case of Converse vs. The United States, (21 How., 463,) 
and the conclusion of the Court is not in harmony with 
the opinions of the majority of my predecessors. For, in 
that case, they sustained the right of the collector, of cus- 
toms at Boston, an officer whose compensation was fixed 
by law, to the allowance of two-and-a-half per cent. com- 
missions on disbursements for light-house purposes during 
his term of office, under an appointment by the Secretary 
of the Treasury, as agent to perform certain services in 
relation to light-houses, which were not part of his duties 
as collector, but for which the compensation named was 
fixed by law. But acareful examination of the opinion 
of the Court will show that they did not go so far in the 
other direction, as I understand Messrs. Crittenden and 
Cushing to have gone. For the Court are careful so to 
construe these statutes as to allow compensation for ser- 
vices in the additional office, only in case such services are 
required by law, and the compensation therefor fixed by law. 
After reviewing the acts I have cited, the Court say: ‘The 
just and fair inierence from these acts of Congress, taken 
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together, is, that no discretion is left to the head of a de- 
partment to allow an officer who has a fixed compensation 
any credit beyond his salary, unless the service he has per- 
formed is required by existing laws, and the remuneration 
for them fixed by law.” | 

This is the latest and most authoritative construction of 
these statutes, and having been adopted with all the light 
which the discussions to which I have referred shed upon 
the subject, I think it should be accepted as the rule for 
the decision of these frequently recurring and often diffi- 
cult questions of additional compensation to public officers. 

Tested, then, by this rule, should Mr. Whiting’s addi- 
tional compensation for services in relation to the Capitol 
extension and new dome, be allowed? At the time these 
services were rendered he was in the receipt of a fixed 
salary, as an officer appointed by the Secretary of the Inte- 
rior to attend to the details of executing the laws for the 
suppression of the slave trade. True, his office was not, 
so far as I know, specifically created by act of Congress, 
but it was established by a lawful regulation of the Depart- 
ment, and, therefore, he was an ‘officer in the public ser- 
vice whose salary” was “fixed by law and regulation.” If 
the services which he has performed in‘ relation to the 
Capitol extension and new dome had been services “ re- 
quired by existing laws, and the remuneration for them 
fixed by law,” he would, under the rule in Converse vs. 
The United States, be entitled to that remuneration. But 
it was remuneration fixed by the Secretary of the Interior 
himself, in the exercise ot what he doubtless deemed a 
lawful discretion, and it is precisely this discretion which, 
according to the Court, these statutes have forbidden the 
head of a department to exercise. It was perfectly com- 
petent for the Secretary of the Interior to employ a person 
to perform the duties in question, and to agree that he 
should be paid therefor out of the fund appropriated for 
the Capitol extension and new dome, the amount which he 
agreed Mr. Whiting should receive. But since no office 
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was created by law for the performance of those duties, 
and no remuneration therefor fixed by law, it was not com- 
petent for the Secretary to add them to the other duties 
of an officer receiving a fixed compensation therefor, and 
pay him an additional sum for performing the additional 
duties. This is the very thing which these statutes, as 
construed, not only by the majority of my predecessors, 
but by the Supreme Court, were passed to prohibit; and, 
accordingly, I answer in response to the first question that, 
in my opinicn, the Secretary of the Interior had not the 
legal power to employ Mr. Whiting to aid in the execution 
of the laws appropriating money for the suppression of the 
slave trade, and also to employ him to perform the duties 
in relation to the Capitol extension and new dome at the 
same time, and pay him separately for each service from 
the respective appropriations. 

2. The second question relates to the power of the Comp- 
troller of the Treasury to overrule the decision of the Sec- 
retary of the Interior, and refuse to allow an amount which 
the Secretary has agreed shall be paid for services. Under 
the view which I have taken of the first question, perhaps, 
- this will be regarded as an abstract point so far as the 
present case is concerned. But it has been frequently 
considered, and, I think, it ought now to be regarded as 
settled, by the opinions of my predecessors. J had occa- 
sion in Anson Dart’s case, (supra, 231,) to refer to and 
adopt those opinions, and I need now do no more than 
cite the .very elaborate and well-considered opinion of 
Attorney General Crittenden, (5 Op., 630.) In that opin- 
ion that learned officer discusses the question in all its 
bearings, and cites a great number of precedents and 
authorities n support of his conclusions. On the partic- 
ular question now submitted to me he says: ‘In conclu- 
sion, my opinion 1s, = = = that upon prin- 
ciple and the authority of the official opinions of my pre- 
decessors in office, the heads of departments have a right- 
ful authority to direct allowances to be made, or to reject 
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claims for allowances, in settling and adjusting accounts 
relating to the business of their respective deparimenis ; and that 
such directions and rejections ought to be conformed to 
by the auditors and comptroller and commissioner of cus- 
toms, respectively.” To the authorities he cites, may be 
added the opinion of Attorney General Cushing, (7 Opin., 
724; 8 Opin., 297.) I adopt the quotation I have made 
from Attorney General Crittenden as my answer to the 
second question of the late Secretary of the Interior. 
I am, sir, very respectfully, 
Your obedient servant, 


EDWARD BATES. 
Hon. Joun P. Usuer, 
Secretary of the Interior. 


WHITE'S CASE. 


A clerk inthe General Land Office, receiving a salary of $1,600 per an- 
num, is not legally entitled to additional compensation or allowance for 
services in signing land patents. 


ATTORNEY GENERAL’S OFFICE, 
January 13, 1863. 

Sir: On the 29th of November last, the late Secretary 
of the Interior submitted for my opinion two questions 
relative to the claim of A. 8. H. White, Esq., for compen- 
sation as Assistant Secretary to sign land patents, by ap- 
pointment of the President, under the act of January 26, 
1848, Chap. 4. The letter of the Secretary states that Mr. 
White was so appointed on the 12th of September, 1856, 
being at that time a clerk in the General Land Office, re- 
ceiving a salary of one thousand six hundred dollars per 
annum, and that he signed the land patents outside of the 
_ time which, by the regulations of the Department, he was 
required to devote to his duties as clerk. The Commis- 
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sioner of the General Land Office certified that the services 
of Mr. White, in signing the patents, were worth five 
hundred and sixty-one dollars and two cents. The first 
question submitted is: 

Was Mr. White legally entitled to compensation for the 
labor performed in signing the patents in addition to the 
salary which he received as a clerk? 

The obstacle in the way of this allowance is found in the 
series of acts of Congress beginning with the act of March 
3, 1839, sec. 3, (5 Stats., 349,) all of which I have referred 
to, and more fully considered, in an opinion of this date, 
in the case of George C. Whiting, Esq. In that case I 
adopted and applied the construction placed on these stat- 
utes by the Supreme Court of the United States, in the 
case of Converse vs. The United States, (21 How., 463,) 
wherein the Court say: ‘‘The just and fair inference from 
these acts of Congress, taken together, is, that no discre- 
tion is left to the bead of a department to allow an officer 
who has a fixed compensation any credit beyond his salary, 
unless the service he has performed is required by existing 
‘laws, and the remuneration for them fixed by law.” 

The services which Mr. White performed in signing land 
patents were of a class authorized, if not “required,” by 
existing laws; and, if they had been performed by a per- 
son not otherwise an officer in the public service with a 
fixed compensation, they wou!d, unquestionably, have been 
entitled to a fair remuneration. But the remuneration for 
them was not “fixed by law,” and therefore, under the 
ruling of the Court, they are of the class for which the 
statutes forbid compensation, in addition to that received 
for other official duties. And not only did the act of 1856 
fix no compensation for these services, but, so far as ap- 
pears, no stipulation fixing the compensation of Mr. White 
preceded his performance of the services. Under the view 
which I have taken of these statutes, following the con- 
struction given them by the Supreme Court, I do not think 
Mr. White is legally entitled to compensation for perform- 
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ing the service in question, in addition to the salary he 
received as a clerk. 

2. The second question, as to the power of the Comp- 
troller to overrule the decision of the Secretary of the In- 
terior allowing this claim, I have considered and answered 
in the opinion in Mr. Whiting’s case, (supra.,) and to that 
opinion I beg leave respectfully to refer you. 

I am, sir, very respectfully, 
Your obedient servant, 


EDWARD BATES. 


Hon. Joun P. Usuer, 
Secretary of the Interior. 


FRENCH’S CASE. 


The Secretary of the Interior has no lawful authority to pay a person 
holding the office and receiving the salary of Superintendent of Public 
Buildings, a separate and additional compensation for services as dis- 
bursing agent for the Capitol extension and erection of the new dome. 


ATTORNEY GENERAL’S OFFICE, 
January 13, 1863. 


Srr: The letter of the late Secretary of the Interior to 
me, dated, (doubtless by mistake,) the 29th of August, 1862, 
but received on the first day of December last, presents 
the same questions, as to the right of B. B. French, Esq., 
for compensation as disbursing agent of the Capitol exten- 
sion and new dome, which, by my communication of this 
date, I have considered and answered in the case of George 
C. Whiting, Esq. 

Mr. French, then, as now, holding the office and receiv- 
ing the salary of Superintendent of Public Buildings, was 
employed by your predecessor as disbursing agent for the 
Capitol extension and erection of the new dome, with un 
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agreement that he should receive five hundred dollars per 
annum for his services as such agent—that sum being a 
compensation separate from, and in addition to, his salary 
as Superintendent of Public Buildings. 

I do not find that the service which Mr. French was 
thus employed to perform, as disbursing agent, was ‘‘re- 
quired by existing laws, and the remuneration therefor 
fixed by law.” Under the construction of the acts of March 
8, 1839, (sec. 3,) May 18, 1842, &c., adopted by the Su- 
preme Court of the United States in the case of Converse 
vs. the United States, (21 How., 468,) and followed by me 
in Mr. Whiting’s case, it is clear that this is a service for 
which Mr. French cannot legally receive compensation 
beyond his salary. I need not now do more than add, in 
response to the first and second questions submitted in 
your predecessor’s letter, that, in my opinion, the Secre- 
tary of the Interior has not the legal power to pay the 
Commissioner of Public Buildings a compensation for his 
services, as disbursing agent, from the appropriation for 
the Capitol extension and the erection of the new dome, 
under the circumstances stated: 

The third question submitted by the late Secretary of - 
the Interior is, also, answered in my letter of this date on 
Mr. Whiting’s case. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 

Hon. Joun P. Usuer, | , 

Secretary of the Interior. 
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PLURALITY OF OFFICES. 


The offices of Register of Wills for Washington county and Commissioner 
of Police, or the offices of member of the Levy Court, Commissioner of 
Police, and Collector of Internal Revenue for the District of Columbia, 
under the rule adopted in the case of the United States vs. Converse, 
(21 How., 463,) may be held, and the emoluments thereof may be re- 
ceived, by one person at the same time. 


ATTORNEY GENERAL'S OFFICE, 
January 14, 1863. 

Sir: On the 26th ultimo, your predecessor addressed me 
a letter submitting for my opinion the following questions: 

Ist. Can a person legally hold the office of register of 
wills for the county of Washington, and at the same time 
that of commissioner of police, by appointment from the 
President, under the act of August 6, 1861, and be paid 
the fees and emoluments of both? 

2d. Can a person, being also a member of the levy court, 
legally hold the office of commissioner of police under the 
above-mentioned act, and at the same time that of collector 
of internal revenue under the act of July 1, 1862, and be 
paid the fees and emoluments pertaining to each? 

These interrogatories stand in the same position, and 
involve the same principle, and therefore may be answered 
together. Both present a question as to the legal right of 
the incumbents, respectively, to hold the offices named, 
and also a question as to their legal right to receive the 
emoluments of those offices. 

Iam not aware that any legal incompatibility exists to 
prevent one person from holding, at the same time, the 
offices of register of wills for the county of Washington 
and commissioner of police, under the act of August 6, 
1861, or to prevent one person from holding at the same 
time the offices of member of the levy court, commissioner 
of police, and collector of internal revenue, in the District 
of Columbia. 

Neither do I know of any law to prohibit a person 
legally holding at the same time the offices of register of 
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wills and commissioner of police, or the offices of member 
of the levy court, commissioner of police, and collector of 
internal revenue for this District, from receiving the emol- 
uments which lawfully pertain to each of these offices. 
The acts of March 3, 1839, (sec. 3,) of August 23, 1842, 
(sec. 2,) &c., declare that no officer in any branch of the 
public service, or any other person whose pay, salary, or 
emoluments, is or are fixed by law or regulations, shall 
receive any additional pay, extra allowance, or compensa- 
tion, in any form whatever, for the disbursement of public 
money, or for any other service or duty whatsoever, unless 
the same shall be authorized by law, and the appropriation 
therefor explicitly set forth, that itis for such additional 
pay, extra allowance, or compensation. 

In the United States vs. Converse, (21 How., 463,) the 
Supreme Court of the United States have given these stat- 
utes a construction which I have adopted in my opinions 
of the 13th instant, in the cases of Messrs. George C. Whit- 
ing, B. B. French, and A. 8. H. White. The Court, in that 
case, declared that these acts forbid the allowance of any 
credit to a public officer who is in receipt of a fixed com- 
pensation, beyond that compensation, unless the service 
he performs, for which such credit is claimed, is required 
by existing laws, and the remuneration for them fixed by 
law. And, therefore, I have held, in the cases referred to, 
that a person holding an office under the United States, 
the salary of which is fixed by law or regulation, cannot 
be allowed additional compensation for other services 
which are not required by existing laws, and the remuner- 
ation for which is not fixed by law. But, if such other 
services be required by existing laws, and the remunera@ 
tion for them be fixed by law, these acts, as construed by 
the Court, do not forbid their performance, and the receipt 
of the fixed remuneration therefor, by a person already 
holding a public office and receiving its emoluments. In 
reviewing these statutes, the Court say, (page 471): “Now 
these words,” (in the act of 1842,) ‘“‘added to the provis- 
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ions in the act of 1839, only show that the Legislature con- 
templated duties imposed by superior authority upon the 
offiger as a part of his duty, and which the superior au- 
thority had, in the emergency, a right to impose, and the 
officer was bound to obey, although they were extra and 
additional to what had been previously required. But 
they can by no fair interpretation be held to embrace an 
employment which has no affinity or connection, either in 
its character or by law or usage, with the line of his offi- 
cial duty, and where the service to be performed is of a differ- 
ent character and for a different place, and the amount of com- 
pensation regulated by law.”” Adopting, then, this construc- 
tion, it seems clear that these statutes do not prohibit the 
‘holding, and receiving the compensation, by the same per- 
son, of the offices of register of wills for Washington 
county and commissioner of police, nor the offices of mem- 
ber of the levy court, commissioner of police, and collector 
of internal revenue for the District of Columbia. All these 
officers are established by law, and the remuneration for 
performing the duties of each is explicitly fixed by law. 
They are essentially distinct in character and duties. No 
superior officer has a right to impose on the incumbent of 
one of them the responsibilities and functions of the other; 
and, if the appointing power has chosen to confer on one 
person two or more of these separate offices, I know no 
legal obstacle to prevent such person from exercising their 
duties or receiving their emoluments. 

I have not, in this case, availed myself of the objection 
that no statement of facts accompanies the questions sub- 
mitted, showing how they concern the Department of the 
Interior. But Ido not wish it to be considered, in this 
respect, as a precedent for the future. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Joun P. Usuer, 
Secretary of the Interior. 
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CHAPLAINS FOR ARMY HOSPITALS. 


The President made appointments of chaplains to army hospitals before 
the passage of any law authorizing them; subsequently he made known 
the fact to Congress, and by the Act of July 17, 1862, Section 9, the 
appointments of chaplains to army hospitals, theretofore made by the 
President, were confirmed. Held, that it was not necessary that the per- 
sons so appointed by the President and confirmed by statute should be 
again nominated to the Senate for its advice and consent. 


ATTORNEY GENERAL’S OFFICE, 
February 3, 1868. 

Sir: In compliance with your verbal instructions given 
to-day, I have examined the (military) ‘“ General Orders 
No. 152,”’ which set forth the 8th and 9th sections of the act 
of Congress of July 17, 1862, relating to army chaplains. 

I understand that a doubt has arisen as to the proper 
construction of the 9th section of the act, as quoted in the 
order No. 152. And the difficulty is found in the fol- 
lowing clause of that section: ‘The chaplains of the per- 
manent hospitals, appointed: under the authority of the 2d 
section of the act approved May twentieth, eighteen hun- 
dred and sixty-two, shall be nominated to the Senate for 
its advice and consent, and they shall, in all respects, fill 
the requirements of the preceding section of this act, 
relative to the appointment of chaplains in the army and 
volunteers; and the appointment of chaplains to army hos- 
pitals heretofore made by the President, are hereby confirmed.” 

It appears that several appointments were made of 
chaplains to army hospitals, before there was, in fact, any 
law expressly authorizing such appointments. Shortly after- 
wards, the President made known the fact to Congress, and 
requested Congress to correct the error, if any, and apply 
the proper remedy. And thereupon, Congress, among 
several other provisions about army chaplains, passed the 
clause above quoted from the said 9th section, “and the 
appointment of chaplains to army hospitals, heretofore 
made by the President, are hereby confirmed.”’ Still I under- 
stand that it is doubted by some, whether the persons so 
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. appointed by the President and confirmed by statute, 
ought not to be again nominated to the Senate for its 
advice and consent. 

I do not think there is any such legal necessity. For the 
Senate, by concurring in the passage of that law, has, in a 
very pointed manner, given its advice and consent to those 
appointments, as made by the President. 

Again, chaplains are “inferior officers,”’ and, in the 
language of the Constitution, article 2, section 2, clause 2: 
‘*The Congress may by law vest the appointment of such 
inferior officers as they think proper in the President 
alone.” 

Still, sir, if you have any doubt upon the matter, per- 
haps you may prefer, in great deference to the Senate, to 
communicate the facts, in a short message, and if the 
Senate think.it desirable, renominate the same parties. 

I am, sir, very respectfully, | 
Your obedient servant, 


EDWARD BATES. 
The PRESIDENT. 





WITHDRAWAL OF PAPERS IN COSTA RICAN 
COMMISSION. 


Under 12th Section of Act of February 20, 1861, to carry into effect the 
Convention between the United States and Costa Rica, &c., certified 
copies or duplicates of papers, filed in the State Department, and not 
translations, must be substituted by the Commissioner for Costa Rica for 
the originals withdrawn by him. 


ATTORNEY GENERAL’S OFFICE, 
February 5, 1863. 


Sir: [have the honor to acknowledge the receipt of 
your letter of the 30th ultimo, in which you enclose for my 
consideration a note addressed to you by Mr. Molina, 
Minister of Costa Rica. You also request my opinion 
whether the requirements of the 12th section of the act of 
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February 20, 1861, “to carry into effect conventions be- 
tween the United States and the Republics of New Granada 
and Costa Rica,” would be substantially fulfilled by the 
retention in the archives of the State Department of the 
translations mentioned by Mr. Molina, while the originals 
are delivered to him. 

Mr. Molina, as commissioner of Costa Rica under that 
act, asks to withdraw all the original papers filed on behalf 
of Costa Rica before the commission, and since its ter- 
mination deposited at the Department of State, leaving 
instead the. translations also filed on her behalf. He states 
that he has received instructions to return these papers to 
San José, where, it is apprehended, occasions will not be 
wanting to refer to the same. 

The 12th section of the act referred to authorizes and 
requires the Secretary of State to transmit to the com- 
missioner (on the part of the United States) such papers 
or records relating to the commission as he may deem 
proper, or as may be called for by the commissioners, and 
at the termination of the commission, all the records, 
documents and all other papers which have been brought 
before the commissioners, or which may be in possession 
of their secretary, shall be deposited in the Department 
of State: Provided, That this section shall not be so con- 
strued as to prevent the commissioner on the part of Costa 
Rica from depositing in the said department certified copies 
or duplicates of papers filed on behalf of his government 
instead of originals. 

This proviso plainly reserves to the Costa Rican com- 
missioner the right to substitute in the State Department 
“certified copies or duplicates of papers filed on behalf of 
his government,” for the originals, and of necessity recog- 
nizes his right to the possession of those originals. But 
translations of papers even though certified, are not copies 
or duplicates, which are the words used in the section. If 
the papers in question are to be filed for any purpose of 
evidence or reference in the future, as I presume this 
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section intended, it may well be that a mere translation 
may fail to answer that purpose, as a certified: copy or a 
duplicate would. 

I, therefore, think that the provision will be substanti- 
ally complied with, by filing, in place of the originals that 
may be withdrawn, not translations, but such certified 
copies or duplicates. 

I am, sir, very respectfully, 
Your obedient servant, 


EDWARD BATES. 
Hon. Wa. H. Sewarp, 


Secretary of State. 





PARDONING POWER OF THE PRESIDENT. 


1. The power of the President to pardon offences against the United States 
does not embrace any case of forfeiture, loss, or condemnation not 
imposed by law, as a punishment for an offence. He cannot, by 
virtue of that grant of power, surrender, or give away the pecuniary 
or proprietary rights and interests of the United States. 

2. The powers of the President, in this respect, cannot be enlarged by 
analogy to the powers of an English king, as the powers of the two 
have their origin, and mode of existence, in different and opposite 
principles. 

8. In some of the States the Governors have power, by constitutional 
grant, to remit fines and forfeitures, as well as to grant reprieves and 
pardons. 

4. The condemnation of a vessel and cargo, in a prize court, is not a 
criminal sentence. No person is charged with an offence; and so, 
no person is in a condition to be relieved and reinstated by a pardon. 

5. After a regular condemnation of a vessel and cargo, in a prize court, 
for breach of blockade, the President cannot remit the forfeiture and 
restore the property, or its proceeds, to the claimant. 

6. After such condemnation the share apportioned to the captors became 
a vested right, and the part which belonged to the United States is 
vested by law in the Navy Pension Fund; and neither can be right- 
fully withdrawn from its legal destination, by any Executive act, 
under authority of the pardoning power. 


ATTORNEY GENERAL’S OFFICE, 
February 9, 1868. 


Srr: As soon asI could, without the absolute neglect 
of other important business, I have carefully considered 
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the matter which you propounded to me by your note of 
January 23, 1863, which is as follows: ‘ Please give me 
your opinion in writing, whether, after a vessel and cargo 
are regularly condemned, in a prize court, for breach of 
United States blockade, I, as President, have any law- 
ful power of remission in the case? and, if any, to what 
extent?” 

There is nothing in the Constitution which confers upon 
the President the “power of remission” of penalties and 
forfeitures, unless that power can be found in the words 
of the Constitution, (article 2, sec. 2, clause 1,) “and he 
(the President) shall have power to grant reprieves and 
pardons for offences against the United States, except in 
cases of impeachment.” 

This grant of power to the President is, in its terms, and 
I think in its obvious sense, limited to offences, to crimes 
and misdemeanors, against the United States; and does 
not embrace any case of forfeiture, loss, or condemnation, 
not imposed by law, as a punishment for an offence. Itis 
the power to pardon, to forgive, to withhold punishment, 
which, without the exercise of that power, the law would 
inflict. Ifa fine, forfeiture, or penalty be prescribed by 
law as a punishment, in whole or in part, for an offence, 
then, undoubtedly, the President’s pardoning power can 
reach and relieve it, for he can pardon the offence itself, 
and when that falls, of course, its legal consequences fall 
with it. 

But that “power to grant reprieves and pardons for 
offences’? does not invest the President with power to 
grant, surrender, or give away the pecuniary or proprietary 
rights and interests of the United States. He cannot remit 
the penal bonds of public officers; nor even cancel recog- 
nizances for appearance, taken in course of criminal prose- 
cutions, and for surety of the peace, except only in the 
District of Columbia, where there is a special law granting 
the power. (Act June 17, 1812, sec. 1, 2 Stats., 752.) 

The condemnation of a vessel and cargo, in a prize court, 
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is not a criminal sentence. No person is charged with an 
offence ; and so, no person is in condition to be relieved 
and reinstated bya pardon. In fact, there is nothing upon 
which a pardon, granted by the President in the terms of 
the Constitution, can operate. And the Constitution has 
not given to the President power to remit forfeitures, in- 
curred otherwise than as criminal punishment. 

The powers of the President, in this respect, cannot be 
enlarged by analogy to the powers of an English king, 
because the powers of the two have their origin and mode 
of existence in different and opposite principles. (See Bl. 
Com., Book 4, c. 31.) “His (the king’s) power of pardon- 
ing was said by our Saxon ancestors to be derived a lege 
sue dignitatis ; and it is declared in Parliament, by Stat. 
27, Hen. 8, that no other person hath power to pardon or 
remit any treason or felonies whatsoever; but that the 
king hath the whole and sole power thereof, united and 
knit to the imperial crown of this realm.”’ And hence, 
in a former opinion, (of July 5, 1861,) speaking of the 
pardoning power and some others of that nature, I said: 
“¢ These belong to that class which, in England, are called 
prerogative powers, inherent in the crown. And yet the 
framers of our Constitution thought proper to preserve 
them, and to vest them in the President, as necessary to 
the good government of the country.” As far as they are 
so preserved and vested they are legitimate powers in the 
hand of the President. But they are not prerogatives— 
they are legal powers vested in, and duties imposed upon 
the President by the letter of the Constitution; and they 
are to be exercised and judged of as other granted powers 
and imposed duties are. 

The power to grant reprieves and pardons, is given, in 
terms, to the President; but the power to remit forfeit- 
ures, fines, and penalties (as distinct from the pardon of 
crimes) is not given. Yet the king had both powers. 
And necessarily so, in the theory of the English govern- 
ment, in which the king is the only person offended by the 
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commission of crimes, and the only owner of things for. 
feited, unless expressly provided otherwise by statute. 

This power to pardon and to remit, is very variously 
treated by the constitutions of the different States, giving 
to the governors more or less power, in this particular. 

In Pennsylvania, Delaware, and Missouri, the governor 
has power to remit fines and forfeitures, grant reprieves 
and pardons, except in cases of impeachment. 

In New York, the governor has power to grant reprieves 
and pardons, after conviction, for all offences except treason 
and cases of impeachment. (Nothing said of fines and 
forfeitures. ) 

In Connecticut, the governor has no power to pardon, 
but only to reprieve, and that only until the end of the next 
session of the General Assembly. (Nothing said of fines 
and forfeitures.) 

I am credibly informed that Congress has frequently 
remitted forfeitures and penalties, by statute, though I 
cannot now specify the instances; and for many years past 
(perhaps beginning with the act of 1797) Congress has 
committed to the Secretary of the Treasury a very large 
discretion in the remission of forfeitures, fines, and pen- 
alties, arising under the laws of revenue and navigation. 

These views induce me to believe that after a regular 
condemnation of a vessel and cargo, in a prize-court, for 
breach of blockade, the President has no lawful power to 
remit the forfeiture, and restore the property or its pro- 
ceeds, to the claimant. 

That is my opinion upon the general law of the case. 
And here there is a superadded objection to the granting 
of the petition. The prize money is already appropriated 
and distributed by law. The share apportioned to the 
vaptors, has become a vested right; and the part which 
did belong to the United States, is vested by law in the 
navy pension fund. The part given by law to individual 
captors, is, avowedly, a bounty, designed to stimulate the 
zeal and courage of our naval men; and the part reserved 
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to the nation, is transferred by law, to the navy pension 
‘fund, which is only another form of a bounty to the same 
meritorious class. And, in my opinion, neither portion 
can be rightfully withdrawn from its legal destination, by 
any Executive act, under the authority of the pardoning 
power. 
All which is respectfully submitted by 
Your obedient servant, 


EDWARD BATES. 
The PRESIDENT. 





BRINDLE’S CASE. 


1. A receiver of public moneys is not entitled to an allowance for extra 
clerk hire, under act of August 18, 1856, in the absence of an appro- 
priation from which it can be paid. : 

2. A receiver is entitled to mileage for transporting money to a place of 
deposit, even if the journey be made by his agent, and not by himself. 


ATTORNEY GENERAL’S OFFICE, 
February 11, 1868. 

Sir: I have the honor to acknowledge the receipt of 
your letter of the 6th instant, calling my attention to the 
questions submitted by your predecessor on the 13th of 
August, 1861, in the case of William Brindle, late receiver 
of public moneys at Lecompton, Kansas. 

The main questions submitted by Secretary Smith hav- 
ing been settled by the Supreme Court of the United States 
in the cases of the United States vs. Babbitt, and Same vs. 
Coles, I was not aware that my advice was desired on any 
other points. ButI find by reference to the letter referred 
to, that two questions remain unanswered. 

Ist. Is receiver of public moneys entitled to an allow- 
ance for extra clerk hire under the Treasury order of 
August 20, 1854, and the act of August 18, 1856, in the 
absence of an uppropriation from which the same can be 
paid? 

I think it perfectly clear from the terms of the 7th sec- 
tion of the act of August 18, 1856, chap. 129, (repealed by 
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the act of February 19, 1861, chap. 42,) that no receiver is 
entitled to an allowance for extra clerk hire, in the absence 
of an appropriation from which it can be paid. The plain 
purpose of Congress in subjecting an allowance made un- 
der that section to its “approval,” and in requiring the 
Secretary of the Interior “to report to Congress in all such 
cases of allowance at each succeeding session, with esti- 
mates of the sum or sums required to pay the same,” was 
that a suitable appropriation might be made for the pay- 
ment thereof, if Congress approved it. 

2d. Can a receiver be paid mileage for transporting 
public moneys to a place of deposit, when tne journey is 
performed, not by himself, but by an agent? 

I think that a receiver is entitled to such compensation 
for transporting public moneys to a place of deposit, as is 
_ authorized by the act of May 22, 1826, sec. 1, (4 Stats., 
198,) even though the journey be performed by his agent, 
and not by himself. The “actual expense and risk of such 
transportation” are his just as much as if he performed 
the journey himself, and it can make no practical differ- 
ence to the Government whether he assumes the labor 
himself or employs another to doit for him. In either 
case, the responsibility rests with him; and, in the event 
of loss, the Government would look to him, and not to his 
agent, for indemnity. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Joun P. Usuer, 
Secretary of the Interior. 
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COMPENSATION OF MARSHAL OF THE DISTRICT OF 
COLUMBIA. 


1. The Attorney General will only give an official opinion in a matter 
concerning a department at the request of the head of the department, 
and not at the request of a subordinate officer thereof. 

2. The fees of the Marshal of the District of Columbia, for services under 
the act of April 16, 1862, (the Emancipation act,) do not constitute a 
part of his regular emoluments, to be included in his semi-annual 
returns to the Interior Department, under the act of February 26, 
1853, and are not subject to the limitation upon the amount of his 
compensation contained in that act. 


ATTORNEY GENERAL’S OFFICE, 
February 18, 1868. 


Sir: The letter of the Assistant Secretary of the Inte- 
rior, of the 6th instant, requests my official opinion upon 
a question arising on the claim of the Marshal of the Dis- 
trict of Columbia for compensation for services rendered 
by him conformably to the provisions of the 5th section 
of the “ Act for the release of certain persons held to ser- 
vice or labor in the District of Columbia,” approved April 
16th, 1862. Permit me to say, before proceeding to con- 
sider the substance of this letter, that I do not insist upon 
a mere punctilio when I call your attention to the fact that 
I am, by law, authorized to give my official advice and 
opinion, touching matters that concern any of the depart- 
ments, only when it is requested by the head of a depart- 
ment himself. IfI so far depart from the exampte of my 
predecessors as to give such advice and opinion, at the 
request of any subordinate officer of a department, no mat- 
ter how respectable and important his position may be, I 
will not only be doing an unauthorized act, but may sub- 
ject myself to the imputation of improper interference with 
the duties of the head of the department. It is true, that 
the request may-be made by direction of the secretary in 
charge of the department, as I doubt not it was in this 
instance, but it is only when that fact appears in the letter 
that I can be certain I am giving advice within the scope 
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of my official authority. If, therefore, I seem to except to 
a mere informality, it is because I think it involves matter 
of substance. And in doing so, of course, I mean no dis- 
respect to your excellent and esteemed assistant, whose 
letter, treating it as your own, I now proceed to answer. 

It appears that the marshal attended upon the sessions 
of the commissioners under the act referred to, and exe- 
cuted the process issued by their clerk. He has charged | 
therefor the same fees as those allowed by law for similar 
services performed by him in the circuit court of the Dis- 
trict of Columbia, and his account having been approved 
by you, was referred to the Secretary of the Treasury to 
be transmitted to the accounting officers for adjustment. 
The question raised is: 

Do the fees so charged constitute a part of the regular 
emoluments of the marshal, to be included in his semi- 
annual returns to the Interior Department pursuant to the 
act of February 26, 1853, (10 Stats., 161,) and subject to 
the limitation upon his emoluments contained in that act? 

The act of February 26, 1853, commonly called the Fee 
Bill, specifies in detail the fees to be received by marshals 
and certain other officers and persons connected with the 
courts of the United States, and it declares that, in lieu of 
the compensation now, (at the date of its approval,) allowed 
by law to the officers and persons named, the compensa- 
tion therein following, and ‘no other,” shall be taxed and 
allowed. It fixes, with minute and careful detail, the fees 
to be paid to marshals for all the services connected with, 
or arising out of, judicial proceedings which fall within 
the legal duties of the office. The third section requires 
the officers named, including marshals, to make to the 
Secretary of the Interior, upon the first day of January and 
July in each year, or within thirty days thereafter, in such 
form as he shall prescribe, a return in writing, embracing 
all the fees and emoluments of their respective offices, of 
every name and character, distinguishing the fees and 
emoluments in the manner directed in the section. It, 
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also, declares that “no marshal shall be allowed by the 
Secretary to retain of the fees and emoluments of his office, 
for his own personal compensation, over and above a pro- 
per allowance to his deputies, (upon which a limitation is 
then fixed by the section,) and for necessary office expenses, 
asum exceeding six thousand dollars per year, or at and 
after that rate for such time as he shall hold the office; 
and every such officer shall, with each such return made 
by him, pay into the Treasury of the United States, or de- 
posit to the credit of the Treasurer thereof, as he may be 
directed by the Secretary of the Interior, any surplus of 
the fees and emoluments of his office, which his half-yearly 
return, so made as aforesaid, shall show to exist over and 
above the compensation and allowances hereinbefore au- 
thorized to be retained and paid by him.” 

The act of April 16, 1862, chap. 54, ‘for the release of 
certain persons held to service or labor in the District of 
Columbia,” provides for the organization of a board of 
commissioners to perform certain duties in execution of the 
purpose of the act; and, after conferring on them power 
to subpena and hear witnesses, and to appoint a clerk, 
the 5th section declares that “the marshal of the District 
of Columbia shall personally, or by deputy, attend upon 
the sessions of said commissioners, and shall execute the 
process issued by said clerk.” The 6th section fixes the 
compensation of the commissioners and clerk, and pro- 
vides “that said marshal shall receive such fees as are 
allowed by law for similar services performed by him in 
the circuit court of the District of Columbia; that the Sec- 
retary of the Treasury shall cause all other reasonable ex- 
penses of said commission to be audited and allowed, and 
that said compensation, fees, and expenses shall be paid 
from the Treasury of the United States.”” The 7th section 
appropriates, out of any money in the Treasury not other- 
wise appropriated, a sum not exceeding one million of 
dollars for the purpose of carrying the act into effect. 

Taking these several provisions of both acts together, I 
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think it is clear that Congress did not intend that the 
marshal of the District of Columbia should settle his 
accounts for services under these commissioners and be 
paid therefor according to the provisions and subject to 
the limitations of the act of February 26, 1853. It is true 
that he is to receive the fees that are allowed by law for 
similar services performed by him in the circuit court, and 
those fees are fixed by the act of 1853. But because that 
act is thus made the standard for ascertaining the amount 
he shall receive for serving subpcenas and the like, it is no 
fair inference that his accounts for such services are to be 
subject to all its provisions. Such inference is directly 
rebutted by the provision in the same section which classed 
together the compensation of the commissioners and clerk, 
the fees of the marshal, and “all other reasonable ex- 
penses ” of the commission, and directs that they shall be 
paid from the Treasury, and by the 7th section, which 
makes an appropriation to carry the act into effect “ out 
of any money in the Treasury not otherwise appropriated.” 
It is clear that the claim of the marshal for these services 
can be paid only out of this appropriation and it must be 
settled and adjusted by the same officers, and in the same 
manner, as are the other expenses of the commission. 
But if these fees were part of his regular emoluments, to 
be included in his semi-annual returns to the Interior De- 
partment they would be embraced in an account payable 
out of the annual appropriation for judicial expenses. 
They are not chargeable to that fund, but, as I have said, 
to the special fund created by the emancipation act, and 
therefore they should be kept separate from the class of 
expenditures which that fund is intended to cover. 

But the act of February 26, 1853, was framed to pro- 
vide a fixed rate of compensation to marshals and other 
officers of the courts of the United States in the various 
classes of service in judicial proceedings which it embraces. 
And it was designed to embrace all those services which 
the officers named in it were then required by law to 
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perform in the progress of judicial proceedings in the 
courts of the United States. Having thus, as was then 
believed, furnished a rate of compensation for all the 
lawful services of these officers, it designated the method 
in which their accounts thereof should be settled, and fixed 
a limitation to the annual amount of their personal emolu- 
ments. In the ordinary administration of our judicial 
organization it still furnishes a wise and sufficiently com- 
prehensive system of compensation to the officers it names 
for their lawful services. But it would be an unjust per- 
version of that system to extend all its provisions to every 
special and exceptional service which those officers may 
afterwards be required to perform, unless, indeed, such 
appears to be the plain intention of Congress. I think an 
illustration of that injustice may be found in the present 
case. 

The commission established under the emancipation act 
was of temporary existence, and was charged with a special 
and peculiar work. It was not made part of the judicial 
system of the United States. There was no reason in the 
nature and functions ofthe marshal’s office why he es- 
pecially should wait on its sessions and serve its process. 
Any constable, or, indeed, any private person could as 
well have been authorized to perform these duties. But 
Congress saw fit to require the marshal to perform them, 
although his time wae already fully occupied with attend- 
ance upon the regular courts of the District and upon the 
Supreme Court, and with his other official duties. That 
he was to be paid for the special work thus imposed on 
him, is, a8 we have seen, provided in the act. And yet if 
the fees he is entitled to for this service are subject to the 
limitations of the act of February 26, 1853, it may happen 
that he will not receive one cent of compensation for it. 
For, if his general accounts under the fee bill, during the 
year when this special service was rendered, shall amount 
to the maximum of his compensation, viz: six thousand 
dollars, all over that sum, including, of course, his feca 
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under the emancipation act, would, after paying his depu- 
ties, remain in the Treasury. If, then, Congress intended 
to subject these fees to the limitations of the act of 1853, 
they have in effect enacted that the marshal shall be paid 
for serving the emancipation commission provided that 
pay, with his other emoluments, shall not exceed six thou- 
sand dollars, but if his other emoluments reach six thou- 
sand dollars, then, although still required to perform the 
service, he shall receive nothing. To give this act that 
construction would, I think, be utterly inadmissible, and, 
therefore, | am of opinion that the fees claimed by the 
marshal under the act of June 16, 1862, constitute no part 
of his regular emoluments, and should not be included in 
his semi-annual returns to the Secretary of the Interior, 
pursuant to the act of February 26, 1853, and that they 
are not subject to the limitation upon his emoluments con- 
tained in that act. 
I am, sir, very respectfully, 
Your obedient servant, 


EDWARD BATES. 
Hon. Joun P. Usuer, 


Secretary of the Interior. 





ACCOUNTS OF MARSHAL OF THE DISTRICT OF COLUMBIA. 


1. Under the order of the Secretary of the Interior, requiring the Marshal 
of the District of Columbia to state and settle his accounts for fees 
and expenses of courts, in accordance with the Act of February 26, 
1853, (the Fee Bill,) the Marshal is entitled to receive, for the main- 
tenance of prisoners confined in jail for criminal offences, such allow- 
ance as that Act authorizes. 

2. The Act of 1853 entitles the Marshal to a reasonable allowance for such 
service, the amount of which is determinable by the proper account- 
ing officers, under the direction of the Secretary of the Interior, 
according to a fair and just standard. 


ATTORNEY GENERAL’S OFFICE, 
February 28, 1863. 
Srr: Your letter of the 25th instant calls my attention 
to an opinion dated the 27th of March, 1862, which I gave 
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to your predecessor in regard to the compensation of the 
marshal of the District of Columbia, for keeping and sub- 
sisting prisoners confined in the jail of the District on 
criminal charges. That opinion was to the effect that the 
marshal, for his services and expenses was entitled, under 
the Maryland statute of December 80, 1779, (continued in 
force by subsequent acts,) to an allowance in tobacco, 
which, commuted in money, by the 4th section of the act 
of Congress of March 3, 1807, was equivalent to twenty- 
one cents and a trifling fraction per day. You state in 
your letter that the marshal claims that he is entitled to 
the benefit of the act of February 26, 1853, (the fee bill.) 
You further state that the Comptroller of the Treasury 
informed the marshal, by letter of the 12th November, 
1862, (a copy of which you send me,) that the Secretary 
of the Interior had decided that the act of February 26, 
18538, was applicable to the officers of the United States 
courts for this District, and directed him to conform his 
accounts to the provisions of that act. The language in 
which the Comptroller, in his letter to the marshal, em- 
bodies this direction, is as follows: “ You are therefore 
requested to state your accounts for fees and expenses of 
courts, in future, in accordance with the provisions of said 
act.”” It thus appears that by the decision of the Secre- 
tary of the Interior, acquiesced in and acted upon by the 
accounting officers, after the 12th of November, 1862, the 
marshal of the District was subjected to a law different 
from that under which his accounts, for fees and expenses 
of courts, had before that time been settled and allowed. 
You further observe, in your letter, that if the action of 
your department has been correct in applying that act te 
the marshal in limiting the emoluments of his office, it 
appears to be erroneous to apply another act to him in 
determining the amount of his compensation for subsist- 
ing prisoners by which he will not receive a reasonable 
compensation for the service, and, apprehending that a 
mistake has been made, you request me to reconsider the 
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subject to the end that if I find it lawful so to do, the 
accounts of the marshal may all be adjusted in accordance 
with the provisions of the act of February 26, 1853. 

It appears by the preceding statement that when my 
Opinion was requested by your predecessor as to the com- 
pensation of the marshal for the keeping and subsisting of 
prisoners in the jail of the District, the accounts of the 
marshal were settled under laws prior to the act of 1853. 
Although that law had then been on the statute book more 
than nine years, and although Attorney General Cushing, 
during the administration of President Pierce, had declared 
that its provisions applied to the clerk of the courts of the 
District of Columbia, it was not until November last that 
the head of the Interior Department and the proper ac- 
counting officers required the marshal to settle his accounts 
for fees and expenses in accordance with its provisions. 
When, in March, 1862, the Secretary of the Interior sub- 
mitted to me the question of the marshal’s compensation 
for keeping and subsisting prisoners, he presented it as a 
question arising on the old Maryland statute and the sub- 
sequent act of Congress of 1807. For, notwithstanding 
the general form of the question, the special point for my 
consideration was really presented in the letter of the First 
Comptroller of the Treasury and the argument of the 
counsel of the marshal, which were submitted to me by the 
Secretary of the Interior with his letter as furnishing the 
necessary information. That point was, whether, under the 
laws referred to and an alleged order of the circuit court, 
the marshal was entitled to thirty-four cents per day, which 
he had formerly been allowed, or to twenty-one cents and 
a fraction, for keeping and subsisting prisoners. You will 
perceive, by reference to the opinion, that this point only 
was gonsidered and decided. Your predecessor neither 
referred nor intended to refer to me at that time the ques- 
tion which, as we have seen, he afterwards decided him- 
self—how far the act of February 26, 1853, applied to the 
marshal of the District of Columbia. I make this state- 
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ment that you may understand that the absence of any 
reference to the act of 1853 in that opinion was neither by 
accident nor by mistake. Any reconsideration therefore 
of the point decided in that opinion would lead me to no 
other conclusion than that which I have there reached. 

But as the Secretary of the Interior, after the date of 
that opinion, subjected the marshal in the settlement of 
his accounts to the provisions of the act of 1853, which 
establishes rules quite different from those under which 
his accounts had before been adjusted, the question assumes 
another aspect. The inquiry now is, not how much the 
marshal shall receive according to the old laws fixing his 
compensation for keeping and subsisting prisoners, but 
what compensation is he entitled to therefor, under the act 
which, by the decision of your predecessor, now furnishes 
the rule for adjusting his accounts. And that inquiry is 
easy of answer. For the 2d section of the act of February 
26, 1858, (10 Stats., 165,) declares that there shall be paid 
to the marshal his fees for certain enumerated services 
rendered for the United States, among which is embraced 
‘the maintenance of prisoners confined in jail for any 
criminal offence.”’ That the marshal under this clause is 
entitled to a reasonable allowance for the expense of keep- 
ing and subsisting prisoners confined in jail on criminal 
charges is perfectly clear. And as the act does not fix the 
amount of that allowance, it isthe duty of the proper 
accounting officers, under the direction of the Secretary 
of the Interior, to do so, according to such standard as, 
under the circumstances, shall be fair and just. 

_ Lam, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. Joun P. Usuer, 
Secretary of the Interior. 
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PROPERTY CAPTURED BY THE POTOMAC FLOTILLA. 


Property found on the persons of individuals, captured by the Potomac 
Flotilla, in the act of violating the blockade, should be reported to the 
United States District Attorney for examination into the facts of the 
captures, with a view to the institution of the appropriate proceedings 
for confiscation, if there be reasonable cause for judicial investigation 
of the cases. 


ATTORNEY GENERAL’S OFFICE, 
| March 9, 1868. 

Str: I have deferred a reply to your letter of the 16th 
ultimo, relative to the money and property seized by Com- 
modore Harwood, because I was informed that Congress 
would probably make some provision for the disposition 
of property seized as this was. But I have not learned 
that any statute on the subject was enacted, and I proceed 
to answer your letter as best I can. 

‘You request my opinion as to the extent of the authority 
of the Navy Department with respect to the money and 
property referred to in Commodore Harwood’s letter; 
and you add: ‘“ Where the property is not likely to be 
condemned, because the evidence is insufficient, and yet 
not likely to be reclaimed because there is decided proof 
of disloyalty and traitorous or illicit intercourse with the 
enemy, is the Department to be embarrassed with the 
custody of the property, or may it convert it or the pro- 
ceeds to the uses of the naval service ?” 

By the letter of Commodore Harwood, I learn that the © 
property referred to is found and taken with, or on the 
persons of, those who are arrested by the Potomac flotilla 
in the act of violating the blockade. 

Whether the property so seized is subject to confiscation 
as prize of war by a prize court under the principles and 
rules of practice recognized and applied by courts of that 
kind, or for a violation of the 5th section of the act of 
July 18, 1861, chapter 3, or of the act of August 6, 1861, 
chapter 60, or of the act of July 17, 1862, chapter 195, are 
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questions purely judicial, and, as it seems to me, each case 
must be decided on its own special facts. I do not see how 
it is possible to lay down any general rule by which an 
absolute disposition of all such property can be made. 
Some of it may be innocent property, and its owners justly 
entitled to its prompt restoration. Some of it may be 
clearly confiscable, under one or another of the rules and 
statutes to which I have referred, and some of it may be 
of a character so suspicious as to render judicial inquiry 
proper before it can be discharged. And in all of these 
cases a@ preliminary investigation of the facts ought to be 
made by an officer competent to decide whether the 
property seized should be proceeded against judicially; and 
if so, in what form and under what law. By whom should 
that investigation be made? Obviously by the officer to 
whom is confided the duty of prosecuting and conducting 
legal proceedings in which the United States is a party or 
interested, viz: the United States district attorney of the 
district in which the property is seized or into which it is 
carried. He can best judge on the facts of each case 
whether the property should be prosecuted to condemna- 
tion or discharged without prosecution. 

I know of no law by which property seized under the 
circumstances stated in your letter and that of Commo- , 
dore Harwood, can be appropriated to the use of the Navy 
Department or any other department of the Government, 
without proper judicial proceedings. Such property if 
liable to confiscation must be condemned by a proper court. 
If not liable to confiscation it ought to be restored to its 
owner, either without judicial proceedings or by the decree 
of the court. If the district attorney is clearly of opinion 
upon the whole case that the property is innocent, it might 
be restored upon his recommendation by the order of the 
Secretary of the Navy. If the case be not free of doubt, 
the district attorney ought to prosecute for condemnation, 
and let the court decide upon its character. 

I therefore suggest that in all of these cases you cause 
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the facts to be reported in writing to the proper district at- 
torney for action, according to the principles above stated, 
that whenever, after proper investigation, he shall report 
to you that he is clearly of opinion that the property is 
innocent, you direct its restoration to the person from 
whom it was taken, but when he is of opinion on the evi- 
dence, that it is guilty or of doubtful character, that he pro- 
ceed against it for confiscation in the appropriate method. 
In this way, as it seems to me, claimants of such property 
can secure that prompt‘and certain justice to which, with 
due care for the rights and interests of the Government, 
they are entitled. 

I herewith return you for reference to the district at- 
torney for the District of Columbia, under the atoregoing 
suggestions, the papers which you did me the honor to 
refer to me for my opinion in the case of Samuel Secleman, 
Jacob Kahnweiler, Simon Fleisher, and Gustave Rosenthall. 

I am, sir, very respectfully, 
Your obedient servant, 


EDWARD BATES. 
Hon. Gipzon WELLES, 


Secretary of the Navy. 


INTERNAL REVENUE DISTRICTS. 


1. Where an Act of Congress establishing a general system, confers on the 
President the authority to do a specific act for the purpose of perfect- 
ing the means by which that system shall be carried into effect, the 
act of the President, when performed according to the terms of the 
statute, has all the validity and authority of the statute itself. 

2. The President, under the authority of the Internal Revenue Act of 
July 1, 1862, having divided the United States into convenient col- 
lection districts, the arrangement which he made became a part of 
the system, established by the statute, and can be changed only by 
the law-making power. 


ATTORNEY GENERAL’S OFFICE, 


March 19, 1862. 


Sir: I have the honor to acknowledge the receipt of 
your letter of the 5th instant, relative to the power of the 
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President to modify the existing arrangement of collection 
districts, established in pursuance of the 2d section of the 
act of July 1, 1862, chapter 119, to provide internal reye- 
nue, &c. ? 3 

The 2d section of the act referred to, provides ‘that, 
for the purpose of assessing, levying, and collecting the 
duties or taxes hereinafter prescribed by this act, the Pres- 
ident of the United States be, and he is hereby, author- 
ized to divide respectively, the States and Territories of 
the United States and the District of Columbia into con- 
venient collection districts, and to nominate, and, by and 
with the advice and consent of the Senate, to appoint an 
assessor and a collector for each such district, who shall 
be residents within the same. Provided, That any of said 
States and Territories, and the District of Columbia, may, 
if the President shall deem it proper, be erected into and 
included in one district.” Then follows a proviso limit- 
ing the number of districts in any State to the number of 
its representatives in Congress, and a proviso as to the 
number in California. You state that in pursuance of this 
authority, the States and Territories have been divided 
into such districts, and that it is now found expedient to 
change the boundaries of one or more of them. And you 
request my opinion whether it 1s within the discretion of 
the President to modify the existing arrangement as may 
be thought necessary, or whether in making the original 
division, the President exhausted his power in the premises. 

Where an act of Congress, establishing a general sys- 
tem, confers on the President the authority to do a specific 
act for the purpose of perfecting the means by which that 
system shall be carried into effect, the act of the President, 
when performed according to the terms of the statute, has 
all the validity and authority of the statute itself. It has 
the same force and sanction as if it had been directly 
embodied in the law which authorized it. An illustration 
of this principle is furnished in Wilcox vs. Jackson, 13 
Pet., 498, where the court had occasion to consider the 


TO THE SECRETARY OF THE TREASURY. 471 


Internal Revenue Districts. 





effect of an appropriation by the President of a tract of 
land for a trading post and military site, in taking it out 
of the body of the public lands and exempting it from the 
operation of the pre-emption laws, where a general statu- 
tory authority had been given him to establish trading 
houses as he should judge most convenient, and to erect 
such fortifications as might, in his opinion, be necessary 
for the protection of the northern and western frontiers. 
In pursuance of this authority the President established a 
trading post and erected a fortification called Fort Dear- 
born, and the court said: “It would not be doubted, we 
suppose, by any one, that if Congress had, by law, directed 
the trading house to be established and the military post 
erected at Fort Dearborn, by name, that this would have 
been by authority of law. But instead of designating the 
place themselves, they left it to the discretion of the Pre- 
sident, which is precisely the same thing in effect.” 

If, then, the act of the President, in a case of this kind, 
has the same force and authority as if it were embodied in 
the statute, it follows, in my opinion, that after that act is 
completed and made part of the system established by the 
statute, it can only be altered or annulled by the same 
power which originally gave it validity, viz: the legisla- 
tive power. In accordance with this principle, I held, in 
‘a@ recent opinion, that where the President, in pursuance 
of a general statutory authority, had selected Rock Island 
for the site of a fort, and thereby made it a reservation out 
of the public lands for military purposes, 1t was not com- 
petent for the Executive afterwards to abandon the reser- 
vation and restore the Island to the mass of the public 
lands so as to open it to pre-emption and settlement; the 
power to do so residing only in Congress. 

In the present case, Congress committed to the Presi- 
dent the power to divide the United States respectively, 
into convenient collection districts, and he has executed 
- that power. The division which he has thus made has be- 
come, in my opinion, a part of the system established by 
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the internal revenue act, just as much as if it had been 
made by the act itself. It has the authority and dignity 
of law, and can be changed only by the law-making 
power. The power of the President in the premises is 
exhausted. 
I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. 8. P. Cuasez, 
Secretary of the Treasury. 





EXTRA PAY FOR SPECIAL SERVICES OF ENLISTED MEN 
IN THE ARMY. 


The 35th soction of tho Act of March 8, 1863, for enrolling and calling out 
the national forces, &c., does not forbid extra pay to enlisted men de- 
tailed for special service, as clerks of the staff officers of the War Depart- 
ment. 


ATTORNEY GENERAL’S OFFICE, 
April 3, 1863. 

Sir: I have the honor to acknowledge the receipt of 
your letter of the 27th ultimo, calling my attention to the 
85th section of the act of March 8, 1863, for enrolling and 
calling out the national forces, and for other purposes. 

The 85th section is as follows: 

“‘ That hereafter details to special service shall only be 
made with the consent of the commanding officer of forces 
in the field; and enlisted men, now or hereafter detailed 
to special service, shall not receive any extra pay for such 
services beyond that allowed to other enlisted men.” 

You submit for my opinion the following question: 

‘‘ Whether, by the true construction of that act, payment 
for extra duty to persons enlisted in the army is forbidden. 
For example, does the law authorize extra payment to en- 
listed soldiers detailed for duty as clerks of the quarter- 
master, adjutant general, or other staff officers of the War 
Department?” 
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To ascertain whether this section was intended to cut 
off all extra pay for special service performed by enlisted 
men, it is necessary to inquire whether extra pay was 
allowed for such service prior to its enactment. 

By the act of March 2, 1819, chap. 45, it was seid 
that, whenever it should be found expedient to employ the 
army at work on fortifications, in surveys, in cutting roads, 
and other constant labor, the non-commissioned officers, 
musicians, and privates so employed, should be allowed 
fifteen cents, and an extra gill of whiskey or spirits each, 
per day, while so employed. The 6th section of the act 
of August 4, 1854, chap. 247, increased this allowance, 
where the employment of the kinds named was “of not 
less than ten days,” to twenty-five cents per day for men 
employed as laborers and teamsters, and forty cents per 
day when employed as mechanics, at all stations east of 
the Rocky Mountains, and to thirty-five cents and fifty 
cents per day, respectively, when the men are employed 
at stations west of those mountains. 

Accordingly, Congress, in the annual appropriations for 
the military service, beginning as early as the act of March 
8, 1821, provided a fund to pay soldiers the extra allow- 
ance authorized by these acts for the special services therein 
named, and the last annual appropriation act, approved 
February 9, 1863, following the language of many former 
statutes, makes an appropriation “ for extra pay to soldiers 
employed, under the direction of the quartermaster’s de- 
partment, in the erection of barracks, quarters, storehouses, 
and hospitals; in the construction of roads and on other 
constant labor, for periods of not less than ten days, under 
the acts of March 2, 1819, and August 4, 1854, including 
those employed as clerks at division and department head- 
quarters.” 

It thus appears that, when the act of March 8, 1863, was 
passed, extra pay for special services of the various classes 
mentioned in the acts referred to, performed by enlisted 
soldiers, was allowed and sanctioned by repeated statutes 
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and well established practice. That such an allowance was 
just in itself is obvious, and that it was conducive to the 
interests of the service may well be inferred from the fact 
of its long continuance. 

Did Congress, then, intend, by the 35th section of the 
act of March 8, 1863, to repeal all this prior legislation, 
and to prohibit all extra pay for such special services? 
That they did not intend to relieve enlisted men from lia- 
bility to such service is obvious, since this section expressly 
recognizes the right to detail them to it, with the limitation 
that such detail should only begnade with the consent of 
the commanding officer of forces in the field. If leaving 
the soldier subject to be ordered to special service which, 
in many cases, involves severe and protracted labor, and 
often grave responsibility, Congress meant to deprive him 
of the extra pittance which he before received for it, they 
ought to have said so in words too plain to be misunder- 
stood. For a repeal of statutes so numerous and time 
honored as those which authorize this extra pay, if effected 
by inference at all, should be effected by an inference irre- 
sistible and beyond question. ° 

But the section, in my opinion, prohibits this extra pay, 
neither in express terms nor by any fair implication. On 
the contrary, I think it directly recognizes the right to 
extra pay in the cases where such pay is authorized by 
former laws. Its purpose is to restrain any extra pay that 
may be allowed to enlisted men for any special service to 
the amount of extra pay allowed to other enlisted men for 
special service under existing laws. Ifa soldier be detailed 
to any special duty outside of the line of his ordinary ser- 
vice, and which is not work on a fortification, survey, or 
road, on barracks, quarters, storehouses, or hospitals, or 
as clerk at division or department headquarters, or other 
constant labor, of not less than ten days, this section de- 
clares that he shall not receive any extra pay for such ser- 
vice beyond the extra pay allowed to other enlisted men. 
It does not limit the pay for special service to the ordinary 
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pay received by enlisted men, for the words are “ enlisted 
men, now or hereafter detailed to special service, shall not 
receive any extra pay for such services beyond that allowed to 
other enlisted men.” The extra pay allowed to “ other 
enlisted men” is thus made the limit of the extra pay to 
be received by such as may be detailed to any special ser- 
vice, not included in those fixed by former statues. So 
far, therefore, from prohibiting the extra pay before au- 
thorized, the section makes it the standard by which to 
restrain allowances for special services not provided for by 
former laws. It is true, there may be but few kinds of 
special service that are not embraced in the act of 1854, 
and in the appropriation acts; but, if there be any one 
kind of special service not embraced in those laws, as, for 
instance, a special service which is not “ of constant labor 
of not less than ten days,” it is sufficient to satisfy the 
language of the 35th section, and so, to sustain the con- 
struction I have given it. 

It is, therefore, my opinion that this section does not 
forbid extra pay to enlisted men who were, at the date of 
the act, or who may be at any time thereafter, detailed for 
special service as clerks of the staff officers of the War De- 
partment, or otherwise. 

I have given you my reasons for this opinion at, perhaps, 
needless length, because I am informed that some of the 
experienced and intelligent officers of your department 
have differed in their construction of the section. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. E. M. Stanton, 
Secretary of War. 
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REGULATIONS OF THE COMMISSIONER OF INTERNAL 
REVENUE. 


1. The regulations of the Commissioner of Internal Revenue, established 
in October, 1862, under the proviso to the 69th section of the act of 
July 1, 1862, are not warranted by the statute. 

2. The Commissioner had authority, under the law, to exempt articles 
from taxation in the hands of the manufacturers which were made and 
sold to the Government under contracts of date prior to July 1, 1862. 

8. Taxes assessed and paid upon articles manufactured and sold to the 
Government under such contracts cannot lawfully be added by the 
officers of the Government to the contract price of such articles. 


ATTORNEY GENERAL’S OFFICE, 
April 27, 1863. 


Sir: I have the honor to acknowledge the receipt of 
your letter of the 7th instant, submitting for my opinion 
three questions as to the authority of the commissioner of 
internal revenue to make certain regulations under the 
last proviso of the 69th section of the act of July 1, 1862, 
chap. 119, to provide internal revenue to support the Gov- 
ernment, and to pay interest on the public debt. 

The 69th section provides that, upon the amounts, quan- 
tities, and values of produce, goods, wares, merchandise, 
and articles manufactured, and sold or delivered, herein- 
after enumerated, the manufacturer thereof, whether for 
himself, or for others, shall pay to the collector of internal 
revenue, within his district, monthly, or on or before a day 
to be prescribed by the Commissioner of Internal Revenue, 
the duties on such manufactures. After certain other pro- 
visions, not pertinent to the present inquiry, comes the 
proviso in question, in these words: “ That the taxes on 
all articles, manufactured and sold in pursuance of con- 
tracts bona fide made before the passage of this act, shall 
be paid by the purchasers thereof, under regulations to be 
established by the Commissioner of Internal Revenue.” 

Under this proviso, the Commissioner of Internal Reve- 
nue, in October, 1862, established the following regula- 
tions, entitled “ Regulations in regard to the tax upon 
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manufactures produced since the 31st day of August, and- 
delivered under contracts of sale made prior to the Ist of 
July last. 

‘The manufacturer will pay the duty upon such goods 
without regard to the fact of such contract. 

“The manufacturer will be authorized to collect of the 
purchaser the amount of the taxes so paid, whenever satis- 
factory proof shall be furnished to the Commissioner of 
Internal Revenue that the contract was made prior to the 
1st day of July last, and in good faith, between the parties 
and towards the Government, and that the taxes properly 
assessed upon such goods or manufactures have been actu- 
ally paid by the seller. 

‘‘A manufacturer of any article for the Government 
must pay the tax as though he were selling to an indi- 
vidual.” 

The questions you submit for my opinion are: 

Ist. Had the Commissioner authority, under the law, to 
make these regulations? 

2d. Had he authority, under the law, to exempt from 
taxation articles in the hands of manufacturers, upon the 
allegation that such articles were made for the Govern- 
ment under contracts dated prior to July 1, 1863? 

8d. Can the amount of taxes assessed and paid upon 
articles manufactured and delivered under contract, as 
aforesaid, be added to the contract price therefor ? 

1. The first question concerns the power of the Commis- 
sioner of Internal Revenue to make the regulations above | 
quoted. ° 

The purpose of the proviso, under which these regula- 
tions were made, was to impose the taxes on such articles 
as were manufactured and sold in pursuance of contracts 
made in good faith before the act became a law, not upon 
the manufacturer, but upon the purchaser. A good reason 
for this proviso was, that where goods were manufactured 
and sold under contracts made prior to the passage of the 
act, the manufacturer, not having made his bargain for 
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their sale with the knowledge of the tax to be imposed on 
them, could not, if he paid the tax, secure remuneration 
for it from the purchaser. But the purchaser, having this 
‘knowledge, could relieve himself of the burden of the tax, 
or, at least, divide it with others in making sale or use of 
the articles purchased. But, whether this was the reason 
of the enactment or not, it is certain that it fixed the tax 
on the purchaser alone, and power is given to the Commis- 
sioner to establish regulations in order that this purpose 
may be effected. Any regulations, therefore, under this 
proviso, which would have the effect of relieving the pur- 
chaser at the expense of the manufacturer, would be with- 
out warrant, because they would defeat, instead of effect- 
ing the purpose of, the proviso. 

By the regulations in question, the Commissioner of In- 
ternal Revenue evidently intended to establish a method 
by which the purpose of the law would be accomplished. 
But it seems to me that this method is effective only in 
imposing the tax on the manufacturer, whom the law 
meant to exempt, while it is very defective in exacting it 
from the purchaser, on whom the law meant to impose it. 
The manufacturer is first required to pay the tax without 
regard to the fact that his contract was made prior to the 
date of the law. He is then authorized to collect of the 
purchaser the amount so paid, when satisfactory proof shall 
be furnished to the Commissioner that the contract was 
made prior to that date in good faith, and that he, (the 
seller,) has actually paid the tax. The first objection to 
these regulations is, that they compel the manufacturer to 
pay out of his own pocket the tax which the law expressly 
says the purchaser shall pay—a burden on him utterly 
without warrant, even if he be afterwards reimbursed by 
the purchaser. But a graver objection to them is, that 
after the manufacturer has paid the taxes, the purchaser 
may refuse to reimburse him, and who then shall compel 
him to do so? The regulations declare that “the manu- 
facturer will be authorized to collect of the purchaser the 
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amount of the taxes so paid, whenever satisfactory proof 
shall be furnished to the Commissioner,” &c. But, unhap- 
pily, the authority given to the manufacturer to collect 
does not impose a corresponding legal obligation on the 
purchaser to pay; and, if he do not choose to do so, neither 
the Commissioner, before whom the proof is to be made, 
nor any court of justice, so far as I know, can enforce such 
aclaim. It hardly needs authority to establish that a pay- 
ment thus made by the manufacturer of the purchasers’ 
debt, without his authority or consent, creates no legal 
obligation of repayment on the purchaser. So that when 
the manufacturer has paid the tax, I do not perceive that 
he necessarily has recourse against the purchaser. But, 
even if he had, it does not follow that he can find property 
of the purchaser wherewith to reimburse himself. I sug- 
gest these difficulties because I think they prove conclu- 
sively that these regulations, in compelling the manufac- 
turer first to pay the tax, and then remitting him to his 
remedy against the purchaser, directly defeat the clear 
purpose of the law, and in fact impose the burden on the 
manufacturer to the relief of the purchaser. And having 
this operation, I am of opinion that the Commissioner had 
no authority to make them. 

The last regulation requires a manufacturer of any arti- 
cle for the Government to pay the tax as though he was 
selling to an individual. As to articles manufactured and 
sold to the Government prior to the passage of the act, 
this regulation is not less in contravention of the terms of 
the proviso than those which I have already considered. 
And this brings me to the second question. 

2. Had the Commissioner authority under the law to 
exempt from taxation articles in the hands of manufactur- 
ers upon the allegation that such articles were made for 
the Government under contracts dated prior to July 1, 
1862? | 

If such articles were manufactured and sold to the Gov- 
ernment, by contract made in good faith before the 1st of 
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July, 1862, (the date of the act,) they were necessarily ex- 
empt from taxation, since the eftect of the last proviso of 
the 69th section was to relieve the manufacturer from pay- 
ment of the tax by imposing it on the purchaser; and, in 
this case, the purchaser being the Government, of course, 
would not be liable to pay the tax. In such a case no 
question can well be raised as to the authority of the Com- 
missioner to exempt the articles from taxation in the hands 
of the manufacturer, as the law itself expressly makes the 
exemption. 

8. Can the amount of taxes assessed and paid upon 
articles manufactured and delivered under contracts as 
aforesaid, be added to the contract price therefor ? 

If, as I presume it does, this question refers to taxes 
assessed and paid upon articles manufactured and sold to 
the Government under contracts made in good faith prior 
to the 1st of July, 1862, I answer that Ido not perceive 
how the amount of such taxes so assessed and paid can be 
added by the proper officers of the Government to the con- 
tract price of such articles. I have endeavored to show 
that under the proviso the taxes on articles manufactured 
and sold in pursuance of contracts made in good faith prior 
to the Ist of July, 1862, were not to be paid by the manu- 
facturer, but by the purchaser. If they have been in such 
acase paid by the manufacturer, I do not perceive that he 
has any legal remedy for them against the purchaser. Of 
course, if the purchaser be the Government, his remedy 
against itis no better. But even if it were better, I do 
‘not think it could be enforced by making an addition to 
the contract price of the articles purchased. Each public 
officer is bound to observe the laws which regulate his 
official action. Contracts for the purchase of supplies are 
regulated by law. In making such contracts, the officer 
whose appropriate duty it is must comply with’ the law. 
Otherwise the contract is void, or the officer exposes him- 
self to some penalty. When the contract is closed, the 
general rule is that it must be executed without change of 
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terms. Although this rule is subject to exception, it is 
unquestionably true that the terms of contracts made by 
Government officers are not in general subject to change 
at the will of either party, or of both parties. If they were, 
every legal guard against fraud and favoritism in making 
contracts could be easily evaded. It is not, then, in the 
power of public officers who make and supervise the exe- 
tion of Government contracts to relieve a hardship, or 
redress a wrong suffered by a manufacturer who sells to 
the Government, by raising his price after the date of the 
contract. And this is especially so if the hardship or 
wrong be caused by the action of some other public offi- 
cer. To allow such a practice would not only invest every 
officer who makes contracts with the broadest and most 
indefinite equity powers, but would mix the various opera- 
tions of different departments in the most inextricable 
confusion. If, therefore, a tax has been paid by a manu- 
facturer which, under the proviso in question, he ought 
not to have paid on articles sold to the Government, I 
know of no power in the department which made the pur- 
chase to remedy the wrong by adding the amount of the 
tax so paid to the price he is to receive. 
I am, sir, very respectfully, 

Your obedient servant, 
: EDWARD BATES. 
Hon. 8. P. Cuasz, 

Secretary of the Treasury. 





TONNAGE DUTIES. 


1. Vessels belonging to citizens of the British North American Provinces, 
entering otherwise than by sea at any ports of the United States 
on our northern, northwestern, and northeastern frontiers, are not 
liable to the tonnage duty imposed by Section 15 of the Act of July 
14, 1862, chapter 163, if that duty is in excess of the tonnage duty on 
vessels entering otherwise than by sea at any of the ports of the 
British possessions on the same frontiers. 

31 
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2. Section 2 of the Act of March 2, 1831, chapter 98, is not repealed or 
affected by Section 15 of the Act of July 14, 1862, chapter 163, im- 
posing an additional tonnage duty on vessels entering at the custom- 
houses of the United States. 


ATTORNEY GENERAL’ OFFICE, 
May 16, 1868. 

Sir: On the 22d ultimo the acting Secretary of the 
Treasury requested my opinion whether vessels belonging 
to citizens of British North American Provinces are liable 
to tonnage duty, under the 15th section of the act of July 
14, 1862, chapter 163, on entry into our ports on the 
northern, northwestern, and northeastern frontiers of the 
United States and from British North American Provinces. 

The 15th section of the act of July 14, 1862, provides 
that upon all ships, vessels, or steamers, which, after the 
81st day of December, 1862, shall be entered at any 
custom-house in the United States from any foreign port 
or place, or from any port or place in the United States, 
whether ships or vessels of the United States, or belonging 
wholly or in part to subjects of foreign Powers, there shall 
be paid a tax or tonnage duty of ten cents per ton of the 
measurement of said vessel, in addition to any tonnage 
duty now imposed by law: Provided, That said tax or ton- 
nage duty shall not be collected more than once in each 
year on ar.y ship, vessel, or steamer having a license to 
trade between different districts of the United States, or to 
carry on the bank, whale, or other fisheries, whilst em- 
ployed therein, or on any ship, vessel, or steamer, to or 
from any port or place in Mexico, the British Provinces of 
North America, or any of the West India Islands: Pro- 
vided also, That nothing in this act contained shall be 
deemed in any wise to impair any rights and privileges 
which have been or may be acquired by any foreign nation, 
under the laws and treaties of the United States, relative 
to the duty on tonnage of vessels, &c. 

This section is, of course, operative as law, and to be 
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obeyed as such by the revenue officers of the United States, 
unless, according to the second proviso, above quoted, it 
impair any rights and privileges which have been or may 
_ be acquired by any foreign nation, under the laws and 
treaties of the United States relative to the duty on ton- 
nage of vessels. 

The second section of the act of March 2, 1831, chapter 
98, (4 Stats.,-487,) declares that after a date therein named 
the same and no higher tonnage duties and custom-house 
charges, of any kind, shall be levied and collected on any 
British colonial raft, flat, boat, or vessel entering, otherwise 
than by sea, at any port of the United States, on the rivers 
and lakes on our northern, northeastern, and northwestern 
frontiers, than may be levied and collected on any raft, 
flat, boat, or vessel entering, otherwise than by sea, at any 
of the ports of the British possessions on our northern, 
northeastern, and northwestern frontiers. 

By the terms of this law the tonnage duties levied and 
collected on British colonial vessels, &c., entering, other- 
wise than by sea, into our ports on the rivers and lakes on 
our northern, northeastern, and northwestern frontiers, are 
to be measured by the tonnage duties levied and collected 
on vessels, &c., entering, otherwise than by sea, at the 
ports of the British possessions on the same frontiers. It 
confers on British vessels, of the class named, a right or 
privilege which would be impaired by the imposition of 
an additional tonnage duty of ten cents per ton. But the 
second proviso of the 15th section of’ the act of July 14, 
1862, distinctly and fully exempte from the operation of 
that section any rights and privileges which may have been 
acquired by any foreign nation, under the laws and treaties 
of the United States relative to the duty on tonnage of 
vessels; and this being a right or privilege of that char- 
acter, under a law of the United States, it remains unaf- 
fected by the 15th section of the act of 1862. Iam, there- 
fore, of opinion that British colonial rafts, flats boats, or 
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vessels entering, otherwise than by sea, at any ports of the 
United States, on the rivers and lakes on our northern, 
northeastern, and northwestern frontiers, are not liable to 
the tonnage duty imposed by the 15th section of the act 
of July 14, 1862, if that duty is in excess of the tonnage 
duty imposed on rafts, flats, boats, or vessels entering, 
otherwise than by sea, at any of the ports of the British 
possessions on the same frontiers. Whether it is in excess 
of that duty or not, is a question upon which I have not 
been informed. 

As to vessels belonging to citizens of British North 
American provinces which may enter our ports on our 
northern, northeastern, and northwestern frontiers that 
are not of the class designated by the act of March 2, 
1831, that is, vessels entering by sea, I am not aware of 
any statute or treaty stipulation which entitles them, under 
the second proviso of the 15th section of the act of July 
14, 1862, to exemption from the tonnage duty imposed by 
that section. And, although I have looked at our treaties 
and commercial conventions with Great Britain for infor- 
mation on this point, I frankly confess that my acquaint- 
ance with the revenue laws is too limited to give my 
opinion on it any great value. 

I am, sir, very respectfully, 
Your obedient servant, 


EDWARD BATES. 
Hon. 8. P. Cuasz, 


Secretary of the Treasury. 
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LANG’S CLAIM. 


Under the Joint Resolution of March 8, 1868, No. 32, the Secretary of the 
Navy has power to adjust an equitable claim for articles furnished for 
the marine service during the time specified in the Resolution, where 
the specific quantity to be delivered was not named in the contract, but 
where that quantity is capable of ascertainment. 


ATTORNEY GENERAL’S OFFICE, 
May 18, 1863. 


Sir: I have the honor to acknowledge the receipt of 
your letter of the 11th instant, requesting my opinion 
whether you are authorized, under the joint’ resolution of 
March 3, 1863, No. 32, to adjust the equitable claim of 
Mr. William Lang, for relief for losses sustained under a 
contract made by him with the quartermaster of the marine 
corps, dated December 21, 1860. 

By this contract, Mr. Lang agreed to supply and furnish 
to the marine corps, from the Ist of J anuary to the 31st 
of December, 1861, such quantities of gray marine blankets, 
dark-blue kersey, sky-blue kersey, and dark-blue twilled 
cloth as might be required during the period named, to be 
delivered in Philadelphia, in such quantities and at such 
times as the quartermaster might direct, &c., for which he 
was to receive a compensation stipulated in the contract. 
It appears that the contract was based upon an advertise- 
ment which required the delivery of five thousand yards 
of sky-blue kersey and two thousand five hundred yards 
of dark-blue kersey. But the contract having bound Mr. 
Lang to supply and furnish such quantities as might be 
required, and the exigencies of the service having re- 
quired a larger supply than that supposed to be necessary 
when the advertisement was published and the contract 
made, he furnished, during the time specified in the con- 
tract, fourteen thousand one hundred fifty-seven and a 
quarter yards of light-blue kersey, and five thousand seven 
hundred fifteen and three-quarter yards of dark-blue ker- 
sey. Mr. Lang complains that the same unexpected event 
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which rendered necessary so large an increase in the sup- 
ply of these articles in the marine service, viz: the break- 
ing out of the rebellion, by otherwise increasing the 
demand for them, raised their price in the market to 
almost double their value when the contract was made, 
and so subjected him to great loss. From this he asks 
relief, under the joint resolution of the 8d of March, 1863. 

These joint resolutions are entitled “ Joint Resolutions 
authorizing the Secretary of the Navy to adjust the equit- 
able claims of contractors for naval supplies.and regula- 
ting contracts with the Navy Department,’ and the first 
of them provides : 

That the Secretary of the Navy be, and he is hereby, 
authorized to adjust and .settle the claims of contractors 

ee 

for naval supplies, who, during the last fiscal year, ending 
380th June, 1862, have furnished to the department more 
than one hundred per centum above the quantities speci- 
fied in the contracts, and without default therein; and for 
the purpose of hearing said claims, may associate with the 
chief of the bureau with which the contract was made 
the chief of any other bureau, subject to an appeal to 
said Secretary from their decision: Provided, That no con- 
tractor shall be allowed except upon the excess over the 

stipulated quantity and one hundred per centum in ad- 
dition thereto, and upon such excess not more than suf- 
ficient to make the price thereon equal to the fair market 
value of the supplies at the time and place of delivery ; 
nor shall any contractor be allowed any amount under this 
section, unless there has been an actual loss to the con- 
tractor upon the whole contract, &c. 

The obvious and wise purpose of this resolution was to 
confer power on the Secretary of the Navy to make equit- 
able and just compensation to contractors, who, by an 
honest performance of contracts made before the rebellion 
culminated in war, had incurred losses by reason of the 
rise in prices which that event produced. And in the 
spirit of that purpose ought the resolution to be construed. 
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A doubt has been suggested whether Mr. Lang can be 
relieved under its terms, because the authority being to 
settle claims of contractors for naval supplies, it is said that 
he was a contractor for supplies for the marine service. 
But it is hardly necessary to make an argument to prove 
that supplies for marine service are essentially supplies for 
naval service. They are directly under the control of the 
Secretary of the Navy, and are so interwoven with naval. 
uses as to be inseparable therefrom. Indeed, it is enough 
to say that the law appropriating the money with which 
these marine supplies were purchased is called “An act 
making appropriations for the naval service for the year,” 
&c., and is the ordinary annual naval appropriation act. 
Nor can any fair inference be drawn against the power to 
settle this claim under the resolution, because the contract 
was not made with “the chief of a bureau.” These 
words in the resolution are mere words of description, in- 
tended to designate the chief officer who made the con- 
tract; and if, in the organization of the Navy Department, 
no technical bureau chief.supervises the contracts made 
by the marine quartermaster, then that officer is, within 
the meaning of the law, the “chief of the bureau with 
which the contract was made.” 3 

But it is also suggested that the resolution confers the 
power of redress on the Secretary only where the contract 
specifies a certain quantity, and as Mr. Lang bound him- 
self to furnish such quantities of the articles named as 
might be required, that his contract is not within its terms. 

I have already stated what seems to me to be the pur- 
pose of this resolution. We have seen that Mr. Lang 
belongs to the general class of contractors for naval sup- 
plies during the fiscal year ending 30th June, 1862, and 
that, although no specifie quantity was fixed in his con- 
tract, he furnished more than one hundred per centum 
above the quantity of kerseys called for in the advertise- 
ment, which was the basis of his bid and contract. If, 
then, Mr. Lang actually furnished more than one hundred 
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per centum above the quantity which the Government, by 
its advertisement, induced him to believe would be required, 
he is fairly within the spirit and purpose of the resolution, 
even though the contract did not express that quantity. 
It is true that a written contract, as a general rule, is pre- 
sumed to express the agreement of the parties to it, and to 
merge all prior negotiations. But it is always to receivea 
reasonable construction. Where it provides for the de- 
livery of articles, without specifying their quantity, and it 
becomes necessary to ascertain the just and fair limit of 
the quantity to be delivered, a court of justice will look at 
the prior negotiations and at the objects had in view when 
the contract was made. Certainly no better test of the 
quantity, which the contracting parties intended should be 
furnished, can be found in a case like this, than what was 
contained in the official advertisement. That advertise- 
ment was required by law, and was an essential preliminary 
of the contract. It was an official statement of the quan- 
tity needed, and was based on the amount of the annual 
appropriation and a well-known and ordinary estimate of 
the wants of the service in a time of peace, when no ex- 
traordinary demand was anticipated, either by Congress 
or by the Naval Department. The quartermaster and Mr. 
Lang then, undoubtedly contracted with reference to the 
quantity named in the advertisement, and whilst, in an 
action for damages for non-performance, that quantity 
would not, under the language of the contract, be held as 
the precise limit to which he was bound, it would be held 
as the standard from which no unreasonable departure 
would be allowed. In other words, the language of the 
contract, “such quantities as may be required during the 
period named,” would be construed to mean such quanti- 
ties as, at the date of the contract, were alleged and under- 
stood to be required for thé service. And, adopting this 
construction, I think that Mr. Lang’s contract is fairly 
within the meaning of the resolution. To exclude him 
from its benefit, because of the omission of a stipulation 
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of quantity in his contract, when the quantity it was 
meant he should furnish is capable of reasonable ascer- 
tainment, would be to sacrifice the living spirit of the law 
to its mere letter, and to defeat its primary purpose by a 
subordinate form. Iam clearly of opinion that you are 
authorized by the resolution to adjust and settle Mr. 
Lang’s claim for relief arising out of this contract. 

I am, sir, very respectfully, 

: Your obedient servant, 

EDWARD BATES. 
Hon. Gipron WELLES, 
Secretary of the Navy. 


ROSEVELT’S CLAIM. 


A District Attorney is entitled to receive for the prosecution of any civil 
action in which the United States is concerned, before a Federal court 
of his district, only the fee provided by the act of February 26, 1858. 


ATTORNEY GENERAL’S OFFICE, 
June 5, 1868. 

Sir: I have the honor to acknowledge the receipt of 
your letter of the 2d instant, requesting my opinion as to 
the legality of the claim of Hon. James Rosevelt for pro- 
fessional services rendered the United States whilst hold- 
ing the office of United States District Attorney for the 
Southern District of New York. 

I gather from the papers which accompany your letter 
these facts: That the district attorney at New York, at the 
instance of the Navy Department, was engaged in resisting 
certain proceedings of one Ruggles to encroach upon the 
rights of the United States at the Brooklyn Navy-Yard; 
that in the course of these proceedings, Ruggles attempted 
to procure the passage of a bill through the New York 
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legislature, which Mr. Rosevelt, then district attorney, at 
the instance of the Navy Department, resisted and defeated, 
and for which, with other services not stated, he charged 
and received a compensation of seven hundred and ten 
dollars and twenty-five cents. Afterwards Mr. Rosevelt, 
being still district attorney, obtained in the circuit court 
of the United States at New York an injunction against 
Ruggles, which, under the opinion pronounced by Judge 
Nelson, seems to have been regarded as fully settling the 
rights of the United States in that controversy, so far, at 
least, as that court was concerned. I find no copy of these 
proceedings among the papers before me, but I understand 
the case to have been an application to the court, in the 
name of the United States, to restrain Ruggles from en- 
croaching or interfering with the rights of the United 
States at the navy-yard. This proceeding was conducted 
by Mr. Rosevelt as district attorney, and was successful, a 
result to which, doubtless, his efforts greatly contributed. 
For this service he asks a compensation from the Navy 
Department of five hundred dollars. 

The question is, whether he is entitled to any other com- 
pensation from the United States than that prescribed by 
the Fee Bill of February 26, 1853. 

It is perfectly clear that, if the service rendered be em- 
braced within the terms of that act, he can only receive 
the compensation which the act prescribes for that service. 
For it declares, (sec. 1,) that in lieu of the compensation 
now (then) allowed by law to the officers named, (among 
‘whom are United States district attorneys,) the following, 
and no other, compensation shall be taxed and allowed. 
And the 3d section declares that no district attorney, &c., 
‘‘shall receive any other or greater compensation for any 
services rendered by him than is provided in this act.” 

In my opinion, the service rendered by Mr. Rosevelt in 
this case was of the class for which this act provides a fixed 
compensation, and he cannot lawfully receive any other. 
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Indeed, I cannot imagine any good ground upon which 
this service can be distinguished from those services which 
the law imposes on a district attorney as his ordinary off- 
cial duty, and for which, in the act referred to, it fixes his 
compensation. The act of September 24, 1789, sec. 35, 
makes it his duty, amongst other things, to prosecute in 
his district “all civil actions in which the United States 
shall be concerned, except before the Supreme Court,”’ &c. 
And for these services he is to receive, as compensation, 
the fees now fixed by the act of 1853. The proceeding in 
the present case was in the name of the United States, be- 
fore its circuit court, in the district in which Mr. Rosevelt 
was district attorney; and, plainly enough, it was a case 
in which the United States was “concerned.” It falls, 
therefore, directly within the provisions which define the 
duties of district attorneys and fix their compensation. 

It is true, that for such a service as this the fees provided 
by law seem to be quite inadequate. But, if that be a 
fault, it is the fault of the law, of which district attorneys 
have full knowledge when they accept the office. Besides, 
it will be found no very serious fault when we consider 
that there are many cases in which the fees prescribed are 
quite liberal, and that the aggregate of fees received by a 
district attorney during his term is apt to be a fair remu- 
neration for his services. 

I an, sir, very respectfully, 
Your obedient servant, 


EDWARD BATES. 


Hon. GipEoN WELLES, 
Secretary of the Navy. 
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MRS. HOMER’S CASE. 


1. The widow of a former Assistant Engineer in the Navy, who died after 
his resignation, by reason of disease contracted in the service and ip 
the line of duty, is not entitled to a pension under the act of July 14, 
1862. 

2. In order to entitle the persons named in the 2d, 8d, 4th, and 11th see- 
tions of the Pension Act of July 14, 1862, to the benefit of its provis- 
ions, it is essential that the officer, or other person named in the Ist 
or 10th sections of the act, should have died in the military or naval 
service of the United States. 


ATTORNEY GENERAL’S OFFICE, 
June 11, 1868. 


Srr: I have the honor to acknowledge the receipt of 
your letter of the 2d instant, relative to the application of 
Mrs. Amanda Homer for a pension under the Pension Act 
of July 14, 1862. 

It seems that Mrs. Homer is the widow of John Homer, 
sometime first assistant engineer in the naval service; that 
he died on the 8th of July, 1862, by reason of disease con- 
tracted while in that service and in the line of duty; but 
that he was not in the service at the time of his death, as, 
some months préviously thereto, he tendered his resigna- 
tion, which, on the 19th of November, 1861, was accepted 
by his commanding officer. 

You submit for my opinion these questions : 

1. Is Mrs. Homer entitled to a pension ? 

2. In order to entitle the persons named in the 2d, 3d, 
4th, and 11th sections of the act above mentioned to the 
benefit of its provisions, is it essential that the officer or 
other persons named in the 1st or 10th sections thereof 
should have died in the military or naval service of the 
United States ? 

I am compelled to adhere to the opinion expressed in 
an unofiicial letter to you of the 23d ultimo, viz: That the 
act extends its benefits to the widow, children, dependent 
mother, or orphan sisters, (as the case may be,) of only 
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those persons named in the Ist section, who shall have 
died subsequently to the 4th of March, 1861, or shall, 
(after the date of the act,) die by reason of any wound re- 
ceived, or disease contracted, while in the service of the 
United States and in the line of duty; that the persons 
named in the first section are “ any officer, non-commis- 
sioned officer, musician, or private of the army, including 
regulars, volunteers, and militia, or any officer, warrant or 
petty officer, musician, seaman, ordinary seaman, flotilla- 
man, marine, clerk, landsmary pilot, or other person in the 
navy or marine corps.” And that, consequently, unless the 
person dying by reason of a wound received, or disease 
contracted, while in the service and in the line of duty, 
shalt have been in the army, navy, or marine corps of the 
United States, in one of the grades mentioned, at the time 
of his death, his widow, children, or other heirs named, are 
not entitled to a pension under the act. However strong 
may be the equity of a claim like Mrs. Homer’s, it is im- 
possible to overlook the plain fact that Congress has chosen 
in this act to limit the right of widows and heirs to those 
cases where the husband, father, son, or brother, (as the 
case may be,) died in the service. And hard as it may be 
to deny this claim, it is far better that she should seek 
that relief which Congress can and, I think, ought to afford 
her, than that the law should be strained to reach cases 
which are not included within its words or its obvious 
intention. Whilst there may be cases, like this one, in 
which the families of persons who die, after they have left 
the service, of wounds received, or disease contracted, in 
the service and in the line of duty, have a just claim upon 
their country for relief, it is by no means true that every 
such case will be of this character. Therefore, even if we 
are tempted by the equity of such a case to extend the 
terms of the act by liberal construction so as to embrace 
it, we must not forget that the same broad construction 
would cover and sustain many cases devoid of that equity. 
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I need hardly add that the view which I have taken of 
this question, although it refers more particularly to cases 
arising under the 2d, 3d, and 4th sections of the act, ap- 
plies also to cases which may arise under the 11th section. 

I am, sir, very respectfully, 
Your obedient servant, 


TITIAN J. COFFEY, 
Acting Attorney General. 
Hon. Ws. T. Orto, 
Acting Secretary of thé Interior. 


APPOINTMENT OF MIDSHIPMEN FROM UNREPRESENTED 
CONGRESSIONAL DISTRICTS. 


1. The opinion of the Attorney General, dated July 29, 1862, on this sub- 
ject, reconsidered and modified. 

2. The 11th section of the Act of July 16, 1862, ‘‘to establish and equalize 
the grade of line officers of the Navy,’’ providing for the appoint- 
ment of students at the Naval Academy, is a complete substitute for 
prior enactments on the same subject. 

3. Under the 11th section of the Act of July 16, 1862, the Secretary of the 
Navy has the power, and it is his duty, to fill vacancies in the Naval 
Academy that may exist from any district, when it is clearly imprac- 
ticable to obtain the recommendation of the member or delegate in 
Congress from that district. 


ATTORNEY GENERAL’S OFFICE, 
July 5, 1868. 

Sir: Your letter of the 3th ultimo presents for my fur- 
ther consideration the 11th section of the act of July 16, 
1862, “to establish and equalize the grade of line officers 
of the navy.” The importance of the question you have 
submitted, and the necessity which compels you to decide 
it without further delay, would have hastened my action 
in the matter, but for causes which, being known to you, 
furnish me with a claim upon your indulgence. 

‘You request to be advised on this point: In case it is 
notoriously or manifestly impracticable to obtain the recom- 
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mendation of “the member or delegate” to the appoint- 
ment of midshipmen from any district, whether the ap- 
pointment from that district may not be legally made 
. without such recommendation ? 

The 11th section of the act of July 16, 1862, declares, 
amongst other things, that the students at the Naval Acad- 
emy shall be styled midshipmen; that the number allowed 
at the Academy shall be two for every member and dele- 
gate of the House of Representatives, two for the District 
of Columbia, and ten at large; that from and after the 5th 
of March, 1863, the nomination of candidates for admis- 
sion into the Naval Academy shall be made between the 
5th of March and the 1st of July each year, upon the 
recommendation of the member or delegate, from actual 
residents of his district, and they shall be examined for 
admission in July. Provided: That when any candidate 
who has been so nominated shall upon examination be 
found physically or mewtally disqualified for admission, 
the member or delegate from whose district he was so 
nominated shall be notified to reeommend another candi 
date, who shall be examined in September following. And 
it shall be the duty of the Secretary of the Navy, as soon 
after the 5th of March as possible, to notify, in writing, 
each member and delegate of any vacancy that may exist 
in his district; and, if said member or delegate neglects to 
recommend a candidate by the Ist of July in that year, 
then it shall be the duty of the Secretary of the Navy to 
fill the vacancy. 

In an opinion dated the 29th of July last, (supra, p. 319,) 
upon the point now before me, I stated that I did not see 
how a midshipman could be appointed from a district not 
represented in Congress. A further and more careful ex- 
amination of the subject has convinced me that, in arriving 
at that conclusion, I laid too much stress upon the terms 
of the Ist section of the act of August 31, 1852, which de- 
clared that no appointment of midshipmen, acting mid- 
shipmen, or pupil, at any naval school in the navy, should 
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be made unless recommended by the member of Congress 
representing the district in which the applicant resided, &c. 

It now seems to me that the question should be decided 
solely upon the terms of the 11th section of the act of July , 
16,1862. It so fully provides for the appointment of stu- 
dents at the Naval School that I think it ought to be re- 
garded asa complete substitute for prior enactments on 
the same subject. In answering your question, I shall 
therefore look to the 11th section alone, to ascertain to 
what extent and by what method Congress meant to sup- 
ply the Naval Academy with students. 

One main purpose of this section was to fix the number 
of students, “ styled midshipmen,” to be allowed at the 
Academy. And this is done with sufficient distinctness 
and certainty, to wit, two for every member and delegate of 
the House of Representatives, two for the District of Co- 
lumbia, and ten at large, to which number the President 
is allowed to add three, selected from boys enlisted in the 
navy, with certain qualifications. It will, I suppose, be 
readily conceded that the words “two for every member 
and delegate of the House of Representatives,’”’ mean to 
establish as the standard of appointment, not the actual 
number of members and delegates who happen to be enti- 
tled to seats in the House, but the number of districts 
which are entitled to representation by members and dele- 
gates. If Congress intended to limit the choice according 
to the number of members and delegates elected to the 
House, it would result that a failure of any district to elect 
a member of Congress, from any cause, would exclude the 
district from the Academy, and the service of needed pu-- 
pils. The list of pupils at the Academy would thus become 
‘a@ most uncertain quantity, varying with the accidents of 
non-election, or death of members, or the like. 

But nothing can show more clearly that such could not 
have been the intention of Congress than the circumstances 
under which the act, whereof this section is a part, was 
passed. This act is one of a series of laws enacted by Con- 
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gress to strengthen and add to the efficiency of the navy 
in a time of actual war, when our naval operations were 
very largely extended, and an increased number of edu- 
cated naval officers absolutely required. A number of the 
States had engaged in armed rebellion against the National 
Government, and a prominent and painful feature of these 
troubles was exhibited in the vacant seats of the represent- 
atives in Congress of the rebellious States. In the very 
presence, and under the pressure of this fact, this law was 
framed and passed. Now, if Congress meant to authorize 
appointments to the Naval Academy only from represented 
districts, then they gave to these delinquent districts and 
their representatives the power to deprive the Academy of 
a large proportion of its students, and so, in effect, limited 
the number of: students much below the conceded wants 
of the service on a war footing. It is quite incredible that 
Congress could have designed to give to persons then 
known to be in open rebellion such a control over the ope- 
rations of the Academy, which was to educate our naval 
officers. It is far more rational, and indeed more respect- 
ful to Congress, to conclude that the language, somewhat 
loosely used, was intended to designate as the standard of 
appointment to the Academy the number of districts and 
territories entitled to members and delegates in the House 
of Representatives, and to allow to each of these two students. 

Having thus designated the number of pupils, the sec- 
tion, amongst other provisions, proceeds to specify the 
method of their appointment, and, as to the class we have 
been considering, directs that their nomination shall be 
made ‘upon the recommendation of the member or dele- 
gate, from actual residents of his district,” but if any can- 
didate so nominated shall, upon examination, be found 
disqualified for admission, the member or delegate from 
whose district he was so nominated shall be notified to 
recommend another candidate. It further directs the 
Secretary of the Navy, as soon after the 5th of March as 


possible, to notify in writing each member and delegate 
32 
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of any vacancy that may exist in his district, and if said 
member or delegate neglects to recommend a candidate by 
the 1st of July in that year, it is made the duty of the 
Secretary to fill the vacancy. 

In my opinion, this lust clause not only confers the 
power, but imposes the duty upon the Secretary of the 
Navy of filling vacancies in the Naval Academy that may 
exist for any district, where it is clearly impracticable to 
obtain the recommendation of the member or delegate in 
Congress from that district. The express duty imposed 
on the Secretary to act, notwithstanding the neglect of the 
representative, clearly shows the intent of Congress that 
the school should be kept full up to the standard before 
stated. And this duty seems to me equally clear whether 
the representative, upon being notified, neglects to recom- 
mend a candidate or whether the district from any cause 
fails to have a representative. Itis true that the words 
of the clause, inrpose the duty of appointment, only in the 
case of neglect of the representative or delegate, upon 
being notified, to recommend a candidate, but the plain 
purpose of the section being considered, I think the case 
of a failure of representation, is equally within the spirit. 
If it be true that Congress meant that the Academy shoulc 
have two pupils for every district and territory entitled tc 
representation, and it was made the Secretary’s duty tc 
appoint when the member or delegate neglected his duty 
of recommending, it seems to me to be quite as much hi: 
duty to appoint where no member or delegate has been 
elected. Nay, more, if a member or delegate be elected. 
but if it be impossible to give him the notice and obtain 
the recommendation provided for, I think it is the duty of 
the Secretary to make the appointment without those pre- 
liminaries. By this construction only, can the objects of 
the section be effected. For, to treat the preliminary 
recommendation as a necessary condition precedent to the 
appointment, where no member had been elected, or even - 
where, if elected, it was impossible to give him the notice 
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required, would be to sacrifice the substance to the shadow; 
the very living spirit of the law to its mere form. The 
notice from the Secretary and the recommendation from 
the member are parts of the machinery of appointment, 
but they are only, under the statute, means to an end, and 
IT cannot believe that they are so essential, as to defeat the 
purpose of the statute in cases where their observance is 
impossible. 

I donot wish to be understood as advising that the form of 
notice and recommendation should be omitted where their 
observance is possible. In such cases the statutory direction 
should be obeyed. But it must be remembered that what 
the statute authorizes the member or delegate to do is, not 
to “appoint” the candidate, but to “recommend” him for 
appointment. The act of the member or delegate is, under 
the statute, simply advisory. It amounts only to a decla- 
ration that the candidate is worthy of the place and ought 
to be accepted. (See Webster and Worcester—recom- 
mend.) It implies no power to compel the appointment 
of the person recommended, and the Secretary may refuse 
to accept the recommendation and require another. For, 
apart from the precise meaning of the word, if the right 
to recommend involved the right of absolute control over 
the appointment, it would be equivalent to the power of 
appointment itself, which Congress could not vest in its 
members or delegates. By clause 2, section 2, article 2 
of the Constitution, the power to nominate, and by and 
with the advice and consent of the Senate, appoint am- 
bassadors, other public ministers, judges of the Supreme 
Court, and all other officers of the United States, whose 
appointments are not in the Constitution otherwise pro- 
vided for, is vested in the President, but Congress may, by 
law, vest the appointment of such inferior officers as they 
think proper in the President alone, in the courts of law, 
or in the heads of departments. The appointments in 
question are of the class which Congress may, by law, vest 
in the President, in the courts of law, or in the heads of 
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departments. But if Congress authorizes such appoint- 
ments at all, they must conform to the clause of the Con- 
stitution, above cited. Any statute, therefore, which, in 
terms or in effect, vested the power of appointment of 
pupils of the Naval Academy in the members and delegates 
of Congress, would be in contravention of this clause and 
void. But the statute does not assume so to vest the 
power of appointment. It treats the act of the member 
as aiding rather than controlling the judgment of the Sec- 
retary, and accordingly we are to accept the provision au- 
thorizing the recommendation by the member or delegate 
as furnishing to the Secretary useful aid in his selection, of 
which it is his duty to avail himself in possible cases, but 
the absence of which, where he cannot obtain it, by no 
means absolves him of his duty of making the appointment. 

I learn from your letter that prior to the last session of 
Congress, under the construction of this law, above stated, 
you made some appointments to the Naval Academy for 
unrepresented districts, and that not only in your annual 
report communicated with the President’s message, but in 
' letters addressed to the Presiding Officer of the Senate and 
the chairman of the Committee on Naval Affairs in that 
body, you announced to Congress your action in ‘the 
premises, with the reasons therefor, and invited an expres- 
sion of opinion on the subject. And I am also informed 
that it was made a topic of discussion in the House of 
Representatives. 

But the failure of Congress to express an opinion, either 
approving of or dissenting from the propriety of your 
action, fairly justifies the inference that the legislative con- 
struction of the law was in accordance with that which [ 
have herein stated, and upon which you acted last year. 

I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 

Hon. GipEoN WELLES, 

Secretary of the Navy. 
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EXTRADITION OF TRANGOTT MULLER. 


1. The 2d section of the act of August 12, 1848, for giving effect to treaty 
stipulations with foreign governments for the extradition of offenders, 
is repealed by the act of June 22, 1860, chap. 184. 

2. The Executive holds no such relation to the Judicial Department of the 
Government as would render it proper for the Attorney General to 
request a United States district judge to furnish him with an expla- 
nation of his judicial action in a case of which he had lawful jurisdic- 
tion. 

3. In a case of extradition of a fugitive from the justice of a foreign coun- 
try, the judge or magistrate acts under special authority conferred by 
treaties and acts of Congress, and as no appeal from his decision is 
given by the law under which he acts, no right of appeal, by either 
party, exists. 

4, A discharge by a district judge of a person apprehended as a fugitive 
from justice, does not preclude, in a proper case, his rearrest, under 
the warrant of another judge, with the view to a re-examination of 
the case. 

5. A certificate, under the act of June 22, 1860, should show upon its face 
that the ‘officer who made it is the principal diplomatic or consular 
officer of the United States, resident in the country making the de- 
mand of extradition, and should declare that the documents to which 
it is attached are legally authenticated, according to the laws of the 
country from which the fugitive escaped, so as to entitle them to be 
received as evidence for similar purposes by the tribunals of that 
country. 


ATTORNEY GENERAL’S OFFICE, 
July 6, 1863. 

Srr: I have the honor to acknowledge the receipt of 
your letter of the 10th ultimo, to the Attorney General, 
transmitting acopy of a communication from his excellency 
the Baron Von Gerolt, Minister Plenipotentiary near this 
Government of his Majesty the King of Prussia, together 
with copies of the documents which accompanied that com- 
munication. 

You state that these papers complain of an alleged fail- 
ure in the performance of a treaty obligation for extradi- 
tion of an offender in a case which underwent judicial ex- 
amination before the Hon. H. H. Leavitt, district judge for 
the southern district of Ohio; that you are by no means 
ready to believe that any delinquency was committed by 


502 HON. TITIAN J. COFFEY 
Extradition of Muller. 


the judge, but that it is due to him, as well as to the public 
interest, that the Department of State should be furnished 
with any explanation of the transaction that the judge may 
see fit to make before you proceed to answer the complaint 
of Baron Von Gerolt. You, therefore, request that the 
Attorney General will call the judge’s attention to the 
case, with a view to obtaining such explanations. And 
you further request that, when the Attorney General shall 
have received them, he will give you his opinion upon the 
questions which are raised in Baron Von Gerolt’s commu- 
nication. 

The impaired health of the Attorney General having 
compelled his temporary withdrawal from official labor, he 
has remitted to me the duty of responding to your letter. 

It appears that the consul for the kingdom of Saxony, 
at Cincinnati, Ohio, commenced proceedings before Judge 
Leavitt, United States judge for the southern district of 
Ohio, to procure the delivery to justice, under the treaty 
between the United States and Prussia and other States of 
the Germanic Confederation of the 16th of June, 1852, of 
a person named Trangott Muller, who, having been charged 
before the royal court of Saxony with one of the.crimes 
enumerated in the treaty, had escaped to the United States. 
Muller having been brought before Judge Leavitt, it ap- 
pears from the report submitted by Mr. Whitman, the 
counsel who was employed by the Saxon consul, that 
‘“‘after a whole day’s argument on the point,” the judge 
rejected the evidence offered to sustain the charge of crim- 
inality on the ground that it was not authenticated in the 
manner required by the 2d section of the act of August 12, 
1848. And the prisoner was therefore discharged.’ 

It is quite evident from the report referred to that neither 
Judge Leavitt nor the counsel employed to represent the 
Government of Saxony, was aware that the 2d section of 
the act of August 12, 1848, had been superseded by the 
act of June 22, 1860, chap. 184. Assuming the act of 1848 
to furnish the method of authentication, the decision of 


TO THE SECRETARY OF STATE. 503 


Extradition of Muller. 





Judge Leavitt rejecting the evidence was probably right. 
But the act of 1860 furnished the rule by which he should 
have been guided, and under that rule, it would seem, 
that the evidence ought to have been admitted. And so, 
at least so far as that question was concerned, I think the 
judge erred in discharging the prisoner. But the wrong 
was plainly unintentional, for, in addition to the obvious 
fact that neither judge nor counsel knew of the existence 
of the act of 1860, Mr. Whitman states that “the judge in 
stating his decision expressed himself as favorable to the 
extradition treaty, and placed himself wholly on what he 
supposed to be the demand of the United States law.” 

It is, of course, no sufficient answer to a complaint of 
judicial error that the judge was ignorant of the law. But 
in justice to Judge Leavitt, it should be said that under 
our system of practice, where a question of evidence like 
this, arising in the course of a judicial hearing, is presented 
to the judge for decision, he is apt to consider it only from 
the point of view and with the aid of the arguments and 
authorities suggested by the opposing counsel. He was 
asked in this case to decide a question upon a statute, 
which question the counsel argued elaborately, without 
calling to his attention the repealing statute. He decided 
the question presented; and, although it was undoubtedly 
his duty to be informed of the repealing law, he was mis- 
led by the false issue raised by the counsel. I feel quite 
certain that, if Judge Leavitt had been called to examine 
and decide this question of extradition without the aid of 
the counsel employed, he would not have overlooked the 
act of 1860. Iventure to suggest that these extenuating 
considerations, although they furnish no reparation for the 
judicial error, will at least convince the Baron Von Gerolt 
that that error sprang from no desire to avoid the obliga- 
tion of the treaty. 

It will, of course, not escape your observation that the 
statement which I have chosen to make of the manner in 
which Judge Leavitt fell into the error complained of, 
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and of the considerations which extenuate that error, are 
founded upon the facts disclosed in the papers you have 
transmitted, and not upon any communication I have re- 
ceived from Judge Leavitt. For it has seemed to me that 
the Attorney General has no such official relation to the 
judge of a United States district court as would warrant 
him in asking of the judge an explanation of any transac- 
tion in which, having lawful jurisdiction, he has been judi- © 
cially engaged. Permit me, sir, to bring to your attention 
some suggestions in support of this opinion. 

It is only necessary to advert to the familiar principle, 
that under our Constitution the United States courts of 
justice are codrdinate with, but in their proper sphere of 
action independent of, the other departments of the Gov- 
ernment, the judges of those courts being amenable for the 
offences indicated in the Constitution only through the 
prescribed method of impeachment. By the first article of 
the treaty of the 16th of June, 1852, it is stipulated that the 
respective judges and other magistrates of the two Govern- 
ments shall have power, jurisdiction, and authority, upon 
complaint made, &c., to issue a warrant for the apprehen- 
sion of the fugitive or person so charged, that he may be 
brought before such judges, or other magistrates respect- 
ively, to the end that the evidence of criminality may be 
heard and considered; and, if on such hearing the evidence 
be deemed suflicient to sustain the charge, it shall be the 
duty of the examining judge or magistrate to certify the 
same, &c. In pursuance of provisions of like character in 
prior treaties of extradition, the act of August 12, 1848, 
was passed, conferring and. defining the jurisdiction and 
power of the judges of the United States courts in cases 
arising under those treaties, following which was the act 
of June 22, 1860. 

It thus appears by the terms of the treaty that the ques- 
tion of the sufficiency of the evidence in cases of this kind 
is purely judicial; and, under the treaty and the acts of 
Congress, the jurisdiction of the judge having attached, all 
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questions arising in the case are to be decided according 
to his uncontrolled judicial discretion. That discretion in 
these cases is precisely the same as in ordinary cases in law 
and equity arising under the Constitution and laws of the 
United States; and I know of no more right to call a judge 
to account for its supposed improper exercise in the one 
case than in the other, except by the constitutional mode 
of impeachment. Such a right does not exist, even in the 
President; for, as he has no control over the exercise of 
judicial power within the sphere of its lawful jurisdiction, 
so he has no authority to hold the judge responsible for its 
exercise even in cases of clear mistake. And, if the Pres- 
ident is devoid of this authority, certainly none of his sub- 
ordinates are clothed with it. I trust, therefore, that you 
will concur with me in the opinion that it would be im- 
proper for the Attorney General to request Judge Leavitt 
to furnish to him any explanation of his official conduct in 
this case. 

The Baron Von Gerolt, “on the request of the govern- 
ment interested in the execution of this treaty with the 
United States, and persuaded that the President of the 
United States feels the same interest in the extradition of 
criminals, fugitive from justice, who infest the United 
States,” requests you “to submit the decision of the dis- 
trict judge of Cincinnati to the supreme judicial authority 
of the United States, to ascertain what reasons prevented 
the application of the law of June 22, 1860, to the case of 
extradition in question; and, if it be possible, to make him 
responsible for the non-execution of the above mentioned 
treaty.” 

The supreme judicial authority of the United States is 
vested in the Supreme Court of the United States; and, if 
it were possible to comply with the request of the Baron 
Von Gerolt, that tribunal would be the proper one before 
which to bring the decision of Judge Leavitt for review, 
and, if need be, for correction. But, as the law stands, no 
appeal can be taken from that decision to any other court. 
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In cases of this kind, the judge or magistrate acts under 
special authority conferred by treaties and acts of Congress; 
and though his action be in form and effect judicial, it is 
yet not an exercise of any part of what is technically con- 
sidered the judicial power of the United States. No ap- 
peal from his decision is given by the law under which he 
acts, and therefore no right of appeal exists. (Ex-parte 
Metzger, 5 How., 176; U.S. vs. Ferreira, 18 How., 40-48 ; 
in re Kane, 14 How., 103, 119, Curtis J.) The decision of 
Judge Leavitt is thus beyond the reach of correction either 
by executive or judicial power. 

But I take leave to suggest that, inasmuch as the facts 
seem to disclose a case of failure on the part of the United 
States authorities to fulfil the stipulations of the treaty, it 
is due to the Government of Saxony, if that Government 
should desire to make further efforts to secure the extra- 
dition of Muller, and if its representative should be able 
to ascertain his present residence, that the Government of 
the United States should not only issue such letter of 
authorization as will move to action the proper judicial 
authority for his rearrest and re-examination, but afford 
such other aid in the premises as will convince the Gov- 
ernment of Saxony of its earnest purpose to preserve un- 
broken the obligations of the treaty. * 

I have only to add, in response to the suggestion of the 
Baron Von Gerolt, as to the form of the certificate of the 
United States consul at Leipsic, affixed to the document- 
ary evidence in this case, that, in order to avoid any ques- 
tion as to the sufficiency of such certificate hereafter, it 
would be well that it should follow closely the language 
of the act of June 22, 1860. I think that the certificate 
should show upon its face that the officer who makes it is 
the principal diplomatic or consular officer of the United 





 *After the discharge of Trangott Muller by Judge Leavitt, he was re- 
arrested, and brought before Judge Cadwalader, at Philadelphia, under 
whose decision he was surrendered to the Prussian Government.—ED. 
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States resident in the country making the demand of ex- 
tradition; and it should declare that the documents to 
which it is attached are properly and legally authenticated 
according to the laws of the country from which the fugi- 
tive escaped, so as to entitle them to be received as evi- 
dence for similar purposes by the tribunals of that country. 
I am, sir, very respectfully, 
Your obedient servant, 


T. J. COFFEY, 
Attorney General ad interim. 
Hon. Wa. H. Sewarp, 

Secretary of State. 


PATENTS FOR LANDS RESERVED TO THE HALF-BREEDS 
OF THE KANSAS INDIANS. 


1, The lands reserved to certain half-breeds of the Kansas Nation of 
Indians, named in the 6th Article of the Treaty of June 8, 1825, and 
afterwards surveyed and allotted to them respectively, in accordance 
with the provisions of the Treaty, are lands the claims to which were 
*‘ confirmed by law,’’ before the passage of Act of December 22, 1854, 
and, as such, may be patented, under that Act, to the reservees. 

2. The Act of May 26, 1860, which explicitly confirms the title of the per- 
sons named inthe 6th Article of the Treaty of June 8, 1825, with 
the Kansas Indians, was entirely superfluous, as an act of confirma- 
tion; for the title reserved and guaranteed to the half-breeds by the 
Treaty, was a perfect title, and did not need the aid of any subse- 
quent Act of Congress to impart to it validity or strength. 

8. The words ‘‘confirmed by law,’’ mean confirmation by the act of that 
power, which, under our system, enacts law, and not confirmation by 

“mere construction of law; and the Act of December 22, 1854, author- 
izes the issue of a patent in every case where, by valid enactment, 
the law-making power had, before its date, declared the title to be in 
person named. 

4. A confirmation by treaty is a confirmation by law, within the meaning 
of the Act of 1854; inasmuch as a treaty is to be regarded as an act 
of the legislature, wheneveg it operates without the aid of a legisla- 
tive provision. 


oo 
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6 The stipulations in the 6th Article of the Treaty of June 3, 1825, with 
the Kansas Indians, in favor of the half-breeds, were not mere volun- 
tary grants of lands, but guarantees of the existing right and title of 
the persons named, to the land set apart to them. 


ATTORNEY GENERAL’S OFFICE, — 
July 20, 1868. 

Sir: Your letter of the 23d of February last states that 
one Drayton Laventure, alleging that he is sole heir at law 
of the person named in the treaty, has applied to the Gen- 
eral Land Office for a patent for the reservation of land 
made “for Laventure, the son of Francis Laventure,” by 
the 6th article of the treaty with the Kansas Indians of 
June 8, 1825, (7 Stats., 245.) It appears that by that 
treaty the Kansas Indians ceded to the United States, all 
the lands lying within the State of Missouri, to which the 
said nation had title or claim, and also all other lands 
which they then occupied or to which they had title or 
claim, lying west of said State of Missouri within certain 
designated boundaries. From that cession, a reservation 
was made for the use of the Kansas nation and, by the 6th 
article, certain reservations, of one mile square, were also 
made for each of the half-breeds of the nation, who are . 
named, one of which was “for Laventure, the son of 
Francis Laventure.”” These reservations were ‘to be 
located on the north side of the Kansas river in the order 
named,” &c., and, as I learn from the preamble to the act 
of May 26, 1860, hereinafter mentioned, they were after- 
wards actually surveyed and allotted to each of the said 
half-breeds, in accordance with the provisions of the 6th 
article of the treaty. 

Having some doubt of your authority, under the act of 
December 22, 1854, (10 Stats., 599,) to issue the patent in 
this case, you submit, for the opinion of the Attorney 
General, the question whether, in view of the treaty and 
of the legislation referred to in your letter, it is proper for 
the United States to issue a patent to the reservee tor the 
land so located and allotted to him? 
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The act of December 22, 1854, provides that in any case 
of any claim to land in any State or Territory, which has 
heretofore been confirmed by law, and in which no pro- 
vision is made by the confirmatory statute for the issue of 
patents, it shall and may be lawful, where surveys for the 
land have been or may hereafter be made, to issue patents 
for the claims so confirmed, upon the presentation to the 
Commissioner of the General Land Office of plats of sur- 
vey thereof, duly approved by the surveyor general of any 
State or Territory, if the same be found correct by the 
said Commissioner: Provided, That such patents shall only 
operate as a relinquishment of title on the part of the 
United States, and shall in no manner interfere with any 
valid adverse right, if such exist, to the same land, nor be 
construed to preclude a legal investigation and decision by 
the proper judicial tribunal between adverse claimants to 
the same land. 

The only part of the act of May 26, 1860, chapter 61, to 
which reference is necessary, is the first clause of the Ist 
section, the material part of the residue of that section, 
and the 2d and 38d sections having been repealed by the 
- resolution of July 17, 1862. As it now stands the act of 
1860 simply amounts to a legislative enactment that all the 
title, interest, and estate of the United States is thereby 
vested in the reservees (the half-breeds referred to) then 
living, to the land reserved, set apart, and allotted to them 
respectively, by the 6th article of the treaty. 

The point has been suggested that although this act of 
1860, confirms the title of the persons named in the 6th 
article of the treaty, to the lands reserved, yet that being 
of later date than the act of December 22, 1854, (which is 
only retrospective in its terms,) it confers no right to a 
patent under that act. If the title of these half breeds to 
their respective reservations had no other confirmation by 
law than that contained in the act of 1860, they could not, 
in my opinion, claim patents under the act of 1854. For 
that act, in express terms, limits the authority to issue 
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patents to claims to lands that have theretofore been con- 
firmed by law. It makes no provision for claims confirmed 
at any time thereafter, and however we: may respect it as 
evidence of the legislative opinion that claims afterwards 
confirmed ought to be patented, it cannot be construed 
into a declaration of the legislative will that they may be 
patented. 

But, whilst it is true that the act of 1860 contains an ex- 
plicit confirmation of their lands to these half-breeds, fur- 
nishing them evidence of title as perfect and satisfactory 
as any patent, under the act of 1854, can afford, I am, 
nevertheless, of opinion that, as act of confirmation, it was 
entirely superfluous. For the title reserved and guaran- 
teed to them by the treaty itself, was a perfect title, and 
did not need the aid of any subsequent act of Congress to 
impart to it validity or strength. It was, in my opinion, a 
title of the class which Congress intended to provide for 
by the act of 1854, and which they therein designated as 
‘any claim to land in any State or Territory which has 
heretofore been confirmed by law.” 

I think this can be easily demonstrated. There are 
various kinds of titles to the public lands of the United - 
States, and amongst these a large class consists of titles 
which derive their validity from express legislation of Con- 
gress, granting certain specified land to persons named. 
Sometimes this legislation constitutes the only basis and 
evidence of title, and sometimes it is founded upon a prior 
claim of right to the particular land granted. But in both 
cases, unless the issue of a patent was directed by the law 
which granted the land, it has, for a number of years past, 
been the received opinion that no law authorized the issue 
of a patent, and such grantees of the public lands have 
been compelled to dispense with this evidence of title. 
For remedy, Congress passed the act of December 22, 1854. 
Whether inadvertently or not, they made that act retro- 
spective only. But, it is manifest that it was intended to 
authorize the issue of patents to claimants of the public 
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lands everywhere, whose claims Congress having declared 
valid, had yet failed to provide for patenting. The act 
speaks of “any claim which has heretofore been confirmed 
by law,” and in which no provision is made “by the con- 
firmatory statute” for the issue of patents. The words 
“confirmed by law” are thus shown to mean confirmation 
by the act of that power, which, under our system, enacts 
law, and not confirmation by mere construction of law, such 
as may exist at common law. (Co. Litt., 295, b. Shep. 
Touch., 811.) What, then, is a claim to land confirmed by 
enactment of Congress? Simply an inchoate right which 
the law-making power has made perfect by a legislative 
act, and the act of 1854, in spirit and effect authorized 
the issue of a patent in every case, where, by valid enact- 
ment, the law-making power had declared the title to be 
in the person named. It is the fact of a special legisla- 
tive recognition and declaration of his title, and not the 
mere form of that recognition and declaration, which, 
under the act, confers the right to a patent. Any nar- 
rower construction of this act, involves the absurdity of 
assuming that, in some cases, (of which the present is an 
example,) before a man, whose title depends alone upon 
the valid act of the law-making power, can obtain a patent 
he must have had a@ second act of the same law-making 
power, which, of course, could have no greater validity 
than the first. 

The title of ‘“ Laventure, the son of Francis Laventure,” 
to the land in question, was made perfect by the stipula- 
tion of the treaty of June 3, 1825. The treaty itself con- 
cedes the existence of a title to the lands of which this is 
a part in the Kansas Indians, such as the United States has 
always respected in the Indians and extinguished only by 
purchase or exchange. The half-breeds named in the 6th 
article had thus a right to a portion of these lands which 
the United States was bound to regard. The stipulations 
in the 6th article in their favor, which are called reserva- 
tions, were, therefore, not mere voluntary grants of land, 


§12 HON. TITIAN J. COFFEY 
Patents for Lands. 


but they were solemn agreements with the persons named 
that the United States would set apart to them as their 
respective purparts the quantity of land designated, and 
would recognize and acknowledge their right and title 
thereto. This, then, was a confirmation of the land to 
them, not only in a mere technical, but in a broader and 
higher sense of the term. And it was too a confirmation 
by law, for, by the Constitution, the treaties made under 
the authority of the United States are a part of the supreme 
law of the land, and it is a well-settled deduction from this 
rule, that “a treaty is to be regarded as an act of the legis- 
lature, whenever it operates without the aid of any legis- 
lative provision.” (Foster vs. Neilson, 2 Pet., 314.) Now, 
by the terms of the treaty with the Kansas Indians, and 
without the aid of any other legislation, the right of the 
persons named in the 6th article to the lands reserved to 
them, was confirmed, and that confirmation is, in the lan- 
guage of. the Supreme Court, “to be regarded as an act of 
the legislature.” It is a valid act of the law-making power 
in one of its forms, as prescribed by the Constitution, and 
so is, to all legal intents and purposes, “a confirmatory 
statute” within the spirit and meaning of the act of 1854, 

The land reserved to Laventure, having, according to 
the treaty, been located and allotted to him, it is my opin- 
ion that a patent may be lawfully issued therefor, under 
the act of December 22, 1854. 

I am, sir, very respectfully, 
Your obedient servant, 
T. J. COFFEY, 
Attorney General ad interim. 
Hon. Joun P. User, 
Secretary of the Interior. 
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RUNNING THE BLOCKADE FROM PORTS OF THE UNITED 
STATES. 


The act of despatching an American vessel, in ballast, from a port of the 
United States, with an immediate destination to a neutral port, and an 
ulterior destination, with cargo taken in at such neutral port, to a block- 
aded port, is an offence against the United States, under section 2 of the 
act of July 17, 1862, chap. 195. 


ATTORNEY GENERAL’S OFFICE, 
July 27, 1863. 

Sir: I have the honor to acknowledge the receipt of 
‘your letter of the 14th instant, enclosing certain correspond- 
ence with the Secretary of the Treasury and the United 
States consul at Nassau, with the Department of State, 
and submitting for my opinion the question suggested by 
the consul at Nassau, viz: Whether the act of despatching 
an American vessel to a neutral port in ballast, though its 
ultimate destination as a blockade runner is all but certain, 
is an offence against the laws of the United States, and for 
which arrests may be made, and parties concerned in such 
- enterprises may be prosecuted, and, if convicted, punished? 

The 2d section of the act of July 17, 1862, chap. 195, to 
suppress insurrection, to punish treason and rebellion, to 
seize and confiscate the property of rebels, and for other 
purposes, enacts that, if any person shall hereafter incite, 
set on foot, assist, or engage in any rebellion or insurrec- 
tion against the authority of the United States, or the laws 
thereof, or shall give aid or comfort thereto, or shall engage 
in, or give aid and comfort to any such existing rebellion or in- 
surrection, and be convicted thereof, such person shall be 
punished by imprisonment for a period not exceeding ten 
years, or by a fine not exceeding ten thousand dollars, and 
bythe liberation of all his slaves, if any he have, or by 
both of said punishments, at the discretion of the court. 

33 
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The act of despatching an American vessel from any 
port of the United States to a neutral port, in ballast, with 
the purpose of taking in cargo at that port and running 
the blockade therefrom, would, in my opinion, bring the 
person or persons so despatching her within the penalties 
of the above cited section, if the vessel, in execution of that 
purpose, actually ran the blockade. This would be an overt 
act of assistance, or aid and comfort to the rebellion, such 
as the law prohibits. To secure the conviction of the per- 
son or persons who despatched the vessel, it would of course 
be essential to prove the existence of the guilty a in 

so doing. 

I am, also, of opinion that the act of despatching an 
American vessel to a neutral port, in ballast, with the as- 
certained purpose of taking in cargo at that port and run- 
ning the blockade therefrom, would subject the person or 
persons so despatching her to the penalties of this law, if, 
in pursuance and in execution of that purpose, the vessel 
actually attempted to run the blockade, but in the attempt 
was captured, or otherwise prevented from so doing, by a 
blockading vessel. 

The question whether the mere act of desoatening an 
American vessel to a neutral port, in ballast, for the pur- 
pose of running the blockade therefrom, not followed by 
an actual running or attempt to run the blockade, would, 
of itself, eonstitute an offence within, and punishable by, 
our criminal statutes, deserves careful consideration. The 
second section of the act of July 17, 1862, provides com- 
prehensively enough for the punishment of the offence of 
actually inciting, setting on foot, assisting, or engaging in 
rebellion or insurrection, or of giving aid or comfort 
thereto, or of engaging in or giving aid or comfort to an 
existing rebellion or insurrection, but it fails to include the 
class of acts which, whilst done with the intent to do these 
things, do not of themselves amount to actual assistance or 
aid and comfort to the rebellion or insurrection. 
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The question, then, is, whether the act of despatching 
an American vessel from a port of the United States to a 
neutral port, in ballast, with the ascertained purpose of 
there taking in cargo to run the blockade, of itself amounts 
to actual assistance, or aid and comfort to the rebellion, 
within the statute? I think it does, for this reason: such 
a vessel, started from an American port with intent to run 
the blockade, would, in my opinion, be subject to lawful 
capture as prize of war from the moment she left that port. 
It is a well settled principle in the law of blockade that the 
act of sailing with an intent to break a blockade is deemed 
a sufficient breach to authorize confiscation. From that 
moment the blockade is fraudulently invaded, and the ves- 
sel is liable to capture without reference to the distance 
between the port of departure and the blockaded port, or 
to the extent of the voyage performed. (3 Phil., 390-400, 
‘and cases cited; 5 Cranch, 343; 9 Ib., 440, Story J.) 

Whether a neutral vessel, proceeding from one neutral 
port to another neutral port’ with intent there to take in 
cargo, and from thence to run the blockade, is liable to 
‘capture and condemnation before she reaches the port at 
which she is to receive her cargo, it is not necessary now 
to decide, although from the language of Lord Stowell, in 
The Jonge Pieter, (4 Rob., 89,) I infer that such was his 
‘opinion. But, however this may be, he distinctly asserts 
in that case that, if a subject of the blockading country 
ship goods to go to the enemy through a neutral country, they 
are liable to capture and condemnation. For, as he says, 
without the license of government no communication, 
direct or indirect, can be carried on with the enemy. * * 

The interposition of a prior port makes no difference ; all trade 
‘with the enemy is illegal; and the circumstance that the goods 
“are to go first toa neutral port will not make it lawful.” Of 
‘course, if the goods shipped on such a venture may be con- 

demned, a vessel started from a port of the blockading 
country with the intent to take in cargo at a neutral port, 
and from thence run the blockade, and thus to hold illicit 
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intercourse with the enemy, is equally guilty and liable to 
capture and condemnation. 

If, then, an American vessels tarting from an American 
port, in ballast, with such a purpose, be a lawful prize of 
war, it follows that from the time of her departure for the 
neutral port it is as much the duty of our cruisers to cap- 
ture her as if she were actually entering a blockaded port 
with full cargo. And the moment she is placed in this 
predicament, the persons who despatched her on her guilty 
errand became liable to the penalties of the 2d section of 
the act of July 17, 1862. For whenever the vessel they 
have started is in such a position as to impose on our crui- 
sers the duty of arresting her voyage by her capture, then 
these persons have actually and materially assisted the re- 
bellion by adding to the duties of our cruisers that of pur- 
suing and capturing her, which involves necessarily their 
withdrawal, for the time, from other service. If necessary, 
it would be easy to illustrate in a variety of ways the effec- 
tive assistance which might be rendered to the rebellion 
by the mere act of despatching vessels, in ballast, to neu- 
tral ports with the ultimate purpose of running the block- 
ade. The right and consequent duty of capturing such 
vessels off our coast, before they reach the intermediate 
neutral ports, might well give so much employment to our 
Navy as to diminish its effectiveness elsewhere, or require 
a considerable addition to its force. To create this neces- 
sity would, in contemplation of the law, be to assist and 
give aid and comfort to the rebellion in a form only less 
aggravated than the actual fitting out of vessels of war for 
rebel use. And of this offence, within the terms of the 
statute I have cited, are those persons guilty, in my opin- 
ion, who despatch American vessels, in ballast, from our 
own ports with intent to stop at neutral ports, and after 
there taking in cargo, from thence to run the blockade. 
The unlawful purpose being established, the offence is 
committed whenever the vessel shall have started on her 
voyage, whether it be consummated at the blockaded port, 
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or be arrested after she has left, or before she has reached 
the intermediate neutral port. 
I am, sir, very respectfully, 
Your obedient servant, 


TITIAN J. COFFEY, 
Attorney General ad interim. 


Hon. Wa. H. Sewarp, 
Secretary of State. 


PASSPORTS. 


By the act of March 3, 1863, chap. 79, the Secretary of State has power to 
issue passports to any class of persons liable to military duty by the laws 
of the United States. 


ATTORNEY GENERAL’S OFFICE, 
August 17, 18638. 


Sm: I have the honor to acknowledge the receipt of 
your letter of August 15, propounding to me the question, 
substantially, whether the State Department is authorized 
by law to issue a passport “to a person, (alien I suppose,) 
who has merely made a declaration of intention to become 
a citizen, but who is, at the same time, subject to be drafted 
into the military service of the United States in accordance 
with the laws of Congress, and has, it appears, given a 
bond to perform such duty, if drafted ?” 

The act of Congress of August 18, 1856, entitled “An 
act to regulate the diplomatic and consular systems of the 
United States,” (11 Stats., 52,) 1s, I believe, the first act 
which, in terms, granted to the Secretary of State authority 
to issue passports at all. But, in point of fact, the practice 
of issuing passports was much older than the statute, and 
was based, no doubt, upon the usage of nations and the 
supposed necessity of the case. That act, (in section 23, 
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page 60,) authorizes the Secretary of State “to grant and 
issue passports,” but, in express terms, limits his power to 
‘citizens of the United States.”’ | 

But that limitation upon the power of the Secretary is 
repealed, so far as it may embrace “ any class of persons 
liable to military duty by the laws of the United States.” 
(See the act of March 3, 1863, chap. 79, sec. 23, p. 754.) 

And so the only remaining question is, whether or no 
the applicant in this case is “liable to military duty by the 
laws of the United States.””’ The act of March 8, 1863, 
entitled “ An act for enrolling and calling out the national 
forces, and for other purposes,” (commonly called the con- 
scription law,) chap. 75, p. 781, in its first section, declares 
‘that all able-bodied male gitizens of the United States, — 
and persons of foreign birth who shall have declared on 
oath their intention to become citizens, under and in pur- 
suance of the laws thereof, between the ages of twenty and 
forty-five years, except as hereinafter excepted, are hereby 
declared to constitute the national forces, and shall be lia- © 
ble to perform military duty in the service of the United 
States when called out by the President for that purpose.” 

The 2d section of the act enumerates the exempts, and, 
among other things, declares that “ no person but such as 
are herein excepted shall be exempt: Provided, however, 
That no person who has been convicted of felony shall be 
enrolled or permitted to serve in said forces.” 

In view of these references to the statutes, I am of opin- 
ion that there is nothing to hinder the Secretary of State 
from granting a passport to the applicant, if satisfied that 
he is an able-bodied male person, of foreign birth, who has 
declared on oath his intention to become a citizen of the 
United States according to law; that he is between the 
ages of twenty and forty-five years, and that he has not 
been convicted of.any felony. 

I designedly say nothing here of any possible conflict 
which may arise between the conscription act and other 
laws of the United States, or of individual States, or of 
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foreign nations. If any difficulty of that sort should arise, 
it will be time to meet it when it presents itself. 
I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
Hon. ¥. W. Szewarp, 
Secretary of State ad interim. 


APPROPRIATION OF CAPTURED PROPERTY BY THE 
WAR AND NAVY DEPARTMENTS. 


1. The 2d Section of the Prize Act of March 38, 1868, authorizing the 
taking by the Government of any captured property and the deposit 
of its value in the Treasury, subject to the jurisdiction of the prize 
court. in which proceedings may be instituted for condemnation of 
the property, is a valid exercise of the power of Congress to make 
rules concerning captures. 

2. The provision of that Section is not in conflict with the public law of 
war, and does not impair the just rights of neutrals under that law. 

8. But if it were thus in conflict with the public law, it would be none the 
less binding upon the courts of the United States; though such con- 
flict might lead to diplomatic reclamations, and, possibly, to war. 


ATTORNEY GENERAL’S OFFICE, 
September 14, 1868. 


Sir; I regret very much that my absence from the city 
for more than a month, and my sickness, both before and 
since that absence, have so long delayed my answer to 
your letter of the 9th of May. 

You send mea copy of a note of Lord Lyons, remon- 
strating, for reasons set forth, against the 2d section of the 
act of Congress of March 8, 1863, entitled ‘“ An act further 
to regulate proceedings in prize cases, and to amend various 
acts of Congress in relation thereto.”” (Acts p. 759, ch. 86.) 

The section objected to by his Lordship, is in these 
words: ‘‘ That the Secretary of the Navy or the Secretary 
of War shall be, and they, or either of them, are hereby 
authorized to take any captured vessel, any arms or mu- 
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nitions of war, or other material, for the use of the Gov- 
ernment; and when the same shall have been taken, before 
being sent in for adjudication, or afterwards, the Depart- 
ment for whose use it was taken, shall deposit the value 
of the same in the Treasury of the United States, subject 
to the order of the court in which prize-proceedings shall 
be taken in the case; and when there is a final decree of 
distribution in the prize court, or if no proceedings in 
prize shall be taken, the money shall be credited to the 
Navy Department, to be distributed according to law.” 

And the questions propounded, for my official opinion 
thereon, are— 

1. ‘* Whether, under the clause of the Constitution, 
which authorizes Congress to make rules concerning cap- 
tures on land and water, that authority has been exceeded 
by the enactment of the 2d section referred to?” 

2d. “Whether the section itself gives such an extension 
to the belligerent right of capture, and a corresponding 
diminution of the just rights of neutrals as is not war- 
ranted by public law?” 

The clause of the Constitution referred to, may be found 
in article 1, section 8, clause 12: “The Congress shall 
have power to declare war, grant letters of marque and 
reprisal, and make rules concerning captures on land and water.” 

The power, you perceive, is granted in the largest terms, 
and without any expressed limitation. The question which 
I am to answer is not whether the section objected to is 
wise, just, prudent, (for that is not a matter of which I can 
officially judge,) but only, whether the authority granted 
to Congress, by the said clause of the Constitution, “has 
been exceeded by the enactment of the 2d section refer- 
red to.” 

I am clearly of opinion that the authority has not been 
exceeded, and that there is no conflict between the section 
of the act and the clause of the Constitution indicated. 

As to the second question, I do not perceive that the 
section itself gives any extension to the belligerent right 
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of capture; and, therefore, there can be no corresponding 
diminution of the just rights of neutrals in that regard. 
For the section applies itself wholly to a state of facts ex- 
isting ayter the capture. The principles and facts upon 
which the capture may be justified or condemned, are not 
touched by the section. 

This might suffice as an answer to both of the questions, 
in the form in which they are put. But inasmuch as the 
section complained of relates, not to the capture of a 
prize, nor to the principles upon which it may be made, 
but wholly to matters ex-post facto, that is, to the contin- 
gent disposition of the prize, after capture, I may be excused 
for making a few suggestions, not strictly responsive to the 
questions. 

First, then, I suppose it is unquestionably true that one 
nation may give to another just cause of reclamation, or 
even of war, by the arbitrary acts of its legislative or 
judicial functionaries, as well as by the wrongful conduct 
of its executive power. 

Secondly, I suppose it to be equally true, that in case an 
act of Congress should happen to conflict with a dogma 
of the “public law,” so-called, the dogma must yield to 
what our Constitution declares to be “ the supreme law of 
the land; and the judges in every State shall be bound 
thereby.” 

Of course, such a conflict may lead to diplomatic recla- 
mations, and, possibly, to war. But that cannot make the 
act of Congress cease to be the law of the land, binding 
upon the people and their judges. 

Thirdly. Iam not aware of any settled doctrine of the 
law of nations, to the effect that a belligerent nation whose 
cruiser has captured a vessel, as prize of war, has the right, 
at its own pleasure and convenience, to appropriate the 
prize to its own use, before condemnation. [I speak not 
here of the case often mentioned in the books, in which 
the captor at sea is excused from sending in the prize, for 
special reasons of necessity—that is an exception against 
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the rule.] The rule is that the prize must be sent in, for 

adjudication, not necessarily for the benefit of the captor- 

nation, for it cannot be certainly known that the captor 

has any beneficial interest in the prize, until that fact is 
ascertained by legal adjudication. : 

Fortunately, the law objected to by the British minister 
is not imperative. It does not require the Secretaries of 
the Navy and of War, to take any prize, for the public 
use, before condemnation. It only authorizes them to do 
it, and leaves the act to their sound discretion. So that 
if there be any danger of dissatisfaction on the part of 
foreign powers, that danger may be easily avoided by ab- 
staining from the use of the power granted by the said 2d 
section of the act. 

I am, sir, very respectfally, 
Your obedient servant, 


EDWARD BATES. 
Hon. Wm. H. Sewarp, | 
Secretary of State. 





VOLUNTEER NAVAL OFFICERS. 


‘Volunteer naval officers, appointed under the Act of July 24, 1861, for the 
temporary increase of the navy, are ‘‘commissioned oflficers,’’ and com- 
petent to serve on general courts-martial. | 


ATTORNEY GENERAL’S OFFICE 
September 17, 1863. 


Sir: This moment I have the honor to receive your 
letter of yesterday, stating that the “act for the better 
government of the Navy of the United States,” approved 
July 17, 1862, directs (sec. 1, art. II,) “that no general — 
court-martial shall consist of more than thirteen, nor less 
than five commissioned officers.” 

And, in view of that provision, you ask my opinion 
whether or not “the officers appointed under the authority 
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of the ‘act to provide for the temporary increase of the 
navy,’ approved July 24, 1861, may be considered as com- 
missioned officers, within the meaning of the law first re- 
ferred to.” 3 

I have not the slightest doubt about it. They are com- 
missioned officers, within the meaning of the act of July 
17, 1862. The word commissioned is used in the act only 
to indicate the rank of officers capable of serving on a 
‘general court-martial, and to distinguish them from non- 
commissioned officers and petty ofiicers—terms well under- 
stood in the navy and the country. 

Their appointment may, indeed, be temporary, but as 
long as it lasts, they are, to all intents and purposes, officers 
-of the navy; and they are as fully commissioned as any 
‘other officers of the navy are, to perform all naval services 
.and duties appropriate to their rank. 

? I am, sir, very respectfully, 
Your obedient servant, 


EDWARD BATES. 


Hon. Gipron WELLEs, 
Secretary of the Navy. 


TRANSFER OF CONTRAOTS. 


A contract transferred by the parties in violation of the 14th Section of 
the Act of July 17, 1862, chapter 200, is absolutely annulled, so far as 
the United States are concerned. 


ATTORNEY GENERAL’S OFFICE, 
September 28, 1868. 
Sir: I have the honor to acknowledge the receipt of 
your letter of the 8th instant, relative to the contract made 
by Lawrence & Co. with the Navy Department, dated the 
20th of June, 1863, for the construction of an iron-clad 
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steam battery. I learn from your letter that G. W. Law- 
rence & Co., by letter dated at Portland, Maine, May 4, 
1863, made a proposition to the Navy Department for the 
construction of a light-draught monitor vessel, to which 
the Bureau of Construction, under authority, replied by 
letter of June 2, 1863, awarding the said firm a contract, 
which contract was accepted by lettcr dated June 9, 1863, 
signed G. W. Lawrence. On the 11th of June following, 
the written contract was transmitted to Mr. Lawrence for 
signature and was returned to the Department about the 
9th of July, bearing date the 20th of June. It appears 
that on the 11th of June, 1863, after ascertaining that a 
contract would be awarded to them, Lawrence & Pickering, 
who constituted the firm of Lawrence & Co., in the con- 
tract with the Department, made an agreement by the 
terms of which the vessel they proposed to build, was to 
be built by the Globe works of Boston, “in the manner 
required by the contract and specifications furnished by 
the Government, said Globe works receiving the payment 
as the same shall (should) be made by the Government.” 
The agreement further stipulated that two thousand dol- 
lars, from each of the five first payments, in full of the 
interest of George W. Lawrence, one of the parties thereto, 
should be paid to him by the Globe works; and that. Law- 
rence should not be required to furnish any part of the 
guarantee to the Government on said contract, nor was he 
to pay any part of the tax which might be payable to the 
Government as manufacturer’s tax. It was further agreed 
that Pickering should receive and receipt to the Govern- 
ment for the firm for the payments when made, and settle 
with and pay the Globe works from said payments, and 
said Lawrence was not to be liable for any loss by any 
reason. 

It thus appears that on the 11th of June, nine days be- 
fore he became a party to the contract with the Navy De- 
partment, Mr. Lawrence sold out his interest in it for ten 
thousand dollars, and took stipulations for his protection 
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against loss in the event of failure to comply with it. 
Notwithstanding this transfer of his interest and obliga- 
tions in advance, he yet, on the 20th of June, executed 
the contract, which, among others, contained this stipula- 
tion on his part and that of his contractors, “It is further 
agreed by the parties of the first part, as required by the 
14th section of the act of Congress, approved July 17, 
1862, that neither this contract, nor any interest therein, 
shall be transferred to any other party or parties; and that 
any such transfer shall cause the annulment of the con- 
tract, as far as the United States are concerned.” 

I have extracted from these agreements the clauses above 
quoted, because, placed together, they exhibit as clear and 
direct a violation of the letter and .spirit of the 14th sec- 
' tion of the act of June 17, 1862, chapter 200, as can be 
imagined, and one which no argument can make more 
apparent. It is unnecessary to quote the words of that 
section, because they are embodied in the extract given 
from the contract with the Navy Department. The in- 
terest of Mr. Lawrence having been transferred to another 
party, the law itself declares the contract annulled, and I 
do not know of any authority to treat it as a contract bind- 
ing on the United States. - 

I am, sir, very respectfully, 
Your obedient servant, 


EDWARD BATES. 


Hon. Grpzon WELLEs, 
Secretary of: the Navy. 
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BOLLMAN’S CASE. 


The President ought not, as a general rule, to entertain an appeal from 
the decision of the head of a department respecting a private claim 
against the Government. 

ATTORNEY GENERAL'S OFFICE, 
October 9, 1868. 


Sir: I have the honor to acknowledge the receipt of 
your note of the 3d instant, referring certain documents in 
the case of Lewis Bollman, who has appealed to you to 
correct an alleged error of the Secretary of the Interior in 
refusing to allow a claim for one hundred and thirty dol- 
lars for services on the Agricultural Report. | 

Without discussing the much mooted question of the 
power of the President or head of a department to direct 
the payment of an account against the Government irre- 
spective of the action of the accounting officers, and con- 
ceding all that has been claimed for the heads of the de- 
partments in the premises, I think it may be safely affirmed 
that there is no law which imposes on the President the 
duty of adjusting and settling claims upon the Treasury. 
And, if any such law existed, its observance would be 
simply impossible, since, as will be conceded by most per- 
sons, the President has enough to occupy his time and 
attention without devoting them to the work of auditing 
private claims. I do not deny his power to control the 
action of the Secretary of the Interior in a case like this, 
but I would seriously question the expediency of its exer- 
cise. And, as to entertain this appeal would be a prece- 
dent of: doubtful propriety, I respectfully advise that you 
refer the claimant to the Secretary of the Interior and the 
regular accounting officers. 

I am, sir, very respectfully, 
. Your obedient servant, 
EDWARD BATES. 
The PRESIDENT. 
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RELATION OF THE PRESIDENT TO THE EXECUTIVE DE- 
PARTMENTS. 


1. It is the general theory of departmental administration that the heads 
of the Executive Departments are the executors of the will of the 
President. 

2. The President, as a general rule, ought not to entertain appeals from 
the heads of bureaus or other inferior officers of the Executive De- 
partments. 

8. An appeal from a decision of the Commissioner of the General Land 
Office ought to be taken, not to the President, but to the Secretary of 
the Interior. 


ATTORNEY GENERAL’S OFFICE, 
October 9, 1868. 


Sir: I have the honor to acknowledge the receipt of 
your note of the 3d instant, enclosing the appeal of the 
members of Congress from the State of Rhode Island to 
you from the decision of the Commissioner of the General 
‘Land Office overruling a decision of the register and re- 
ceiver at Atchison, Kansas, relative to the reservation of 
lands for the State of Rhode Island, under the act of Con- 
gress granting public lands for agricultural colleges. 

You request to be advised whether such appeal can - 
properly brought to you. 

It is unnecessary, in answering this question, to exam- 
ine, as some of my predecessors have done, into the extent 
and nature of the President’s authority over his subordi- 
nates in the Executive Departments of the Government. 
On the general subject it is enough to say that, as the 
President is vested by the Constitution with the executive 
power, and as that instrument commands that he shall 
take care that the laws be faithfully executed, the true 
theory of departmental administration is, that the heads 
of the Executive Departments shall discharge their admin- 
istrative duties in such manner as the President may direct; 
they being, as one of my predecessors terms them, “ exe- 
cutors of the will of the President.” (7 Op., 463.) But 
whilst this is theoretically true, it is, in fact, quite impos- 
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sible for the President to assume the actual direction of 
the multifarious business of the departments. As is said 
by the Supreme Court of the United States, (Williams vs. 
The United States, 1 How., 297,) “the President’s duty 
in general requires his superintendence of the adminis- 
tration; yet this duty cannot require of him to become 
the administrative officer of every department and bu- 
reau, or to perform in person the numerous details inci- 
dent to services which, nevertheless, he is, in a correct 
sense by the Constitution and laws, required and expected 
to perform. This cannot be, first, because, if it were 
practicable, it would be to absorb the duties and responsi- 
bilities of the various departments of the Government in 
the personal action of the one chief executive officer. It 
cannot be, for the stronger reason, that it is impracticable, 
nay impossible.” It is not, therefore, to be assumed that 
it is the duty of the President to accept the personal labor 
and responsibility of directing the action of even the heads 
of the departments upon the application of those who may 
desire to procure a reversal or modification of such action. 
In such cases the President may undoubtedly exercise his 
discretion, and himself determine in what cases he will 
interpose his authority. 

But however this may be in the case of the heads of 
departments, it is certainly true, as a general rule, that the 
President ought not to entertain appeals from the heads of 
bureaus and other inferior officers of the departments. 
For the theory which subjects the heads of the depart- 
ments to the official direction and control of the President, 
also subordinates the heads of bureaus to their respective 
departmental chiefs. And this subordination is not only 
fixed by law, but well-settled by every-day practice. With- 
out further demonstration of this familiar truth, it is suf- 
ficient to show, by reference to the statute, that in the case 
before me, the appeal of Rhode Island from the decision 
of the Commissioner of the General Land Office ought to 
be made not to the President, but to the Secretary of the 
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Interior. For, whilst the Commissioner is, by law, under 
the direction of the President, he is also, by express enact- 
ment, to perform his duties “ under the direction of the 
head of the department,” who was formerly the Secretary 
of the Treasury, but is now the Secretary of the Interior. 
And the act of March 3, 1849, establishing the Interior 
Department, (sec. 3,) provides that the Secretary of the 
Interior shall perform all the duties in relation to the Gen- 
eral Land Office, “of supervision and appeal,’”’ before dis- 
charged by the Secretary of the Treasury. So that, in this 
case, the appeal should have been to the Secretary of the 
Interior. I am, accordingly, of opinion that the appeal 
has not been properly brought before you. 
I am, sir, very respectfully, 
Your obedient servant, 
EDWARD BATES. 
The PRESIDENT. 
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ACCOUNTS AND ACCOUNTING OFFICERS, 


1. 


Where an account has been finally settled and adjusted, the accountin 
officers are not authorized by law to re-open and re-examine it; an 
the rule applies equally to the adjustment of an account under a 
special act of Congress, which, when it a to be final, cannot 
be re-opened without further special legislation, 231. 


2. An account is adjusted when the proper Auditor and Comptroller have 


Go ~7 


stated and certified the amount due on it, and the Head of the De- 
artment, at the request of the proper officer, has drawn a requisition 
or that amount, and it has been paid out of the Treasury to the 
claimant. bid. 


. When the account of a Superintendent of Indian Affairs was finally 


adjusted, under a special Act of Congress, and the amount allowed 
duly paid, and the accounting officers afterwards made an additional 
statement and allowance to the claimant, it was held, that the Secre- 
tary of the Interior might lawfully refuse to sign a requisition upon 
the Treasury for such additional] allowance. I Sid 


. Where an act of Congress required the Second Auditor to adjust a claim 


and directed its payment out of the Treasury, and subsequent Acts 
authorized further examination and re-adjustment of the claim, but con- 
tained no authority for the payment of the further amount found due 
on such re-adjustment ; it was held, that the direction for payment in 
the first act applied only to the amount ascertained to be due on the 
first adjustment, and that the officers of the Treasury had no power to 
pay the additional amount, so found due, without specific legislative 
authority for that purpose, 238. 


. The 4th section of the act of March 3, 1845, is repealed by the 5th sec- 


tion of the act of August 10, 1846, 255. 


. Irrespective of the 4th section of the act of March 3, 1845, the doctrine 


hae been repeatedly and distinctly asserted by the Attorneys General, 
and has received judicial sanction, that a settlement of an account 
by the accounting officers, in pursuance of die statutory authority, 
which purports to be final, and which, having passed from their 
hands, hae been consummated by payment, cannot afterwards be 
opened and re-adjusted by them. did. 


. The pe a, in case of Anson Dart, re-afirmed. Jbid. 
. The 


eads of Departments have a rightful authority to direct allow- 
ances to be made, or to reject claims for allowances, in settling and 
adjusting accounts relating to the business of their respective De- 
partments, and such directions ought to be conformed to by the 
accounting officers, 435. 


ADVERTISEMENTS, OF EXECUTIVE DEPARTMENTS. 


1. 


A resolution of the Senate requesting the Secretary of War to advertise 
certain Hospital notices has not the force of law. But if the request 
is complied with by the Secretary, the advertisements should be 

ublished in accordance with the 12th section of the act of March 
, 1845, 263, a 5a 
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APPROPRIATIONS. 

1. The proviso in the general appropriation act of March 14, 1862, limit- 
ing the Secretary of the Interior, in the use of the appropriation under 
the act of March 3, 1855, granting bounty lands, to the allowance of 
twelve hundred dollars per annum for office work, &c., does not apply 
to the salaries of the regular additional clerks in that branch of the 
General Land Office, 330. 


ATTACHMENT. 
1. tee? due to an employé of the Government cannot be attached, 
by the process of a State Court, in the hands of a disbursing officer, 
120. 


ATTORNEY GENERAL. 

1. The Attorney General will not give an Opinion on a case, submitted by 
the Head of a Department, which is not depending in his Department, 
and subject to his decision, 50. 

2. The act of August 2, 1861, ‘‘concerning the Attorney General,” does 
not transfer the settlement of the accounts of District Attorneys and 
Marshals to the Attorney General’s office, 95. 

3. The Attorney General will not give opinions on legal questions sub- 
mitted by persons not connected with the Government, through the 
Head of a Department when they do not affect the action of officers of 
the Government, and are properly questions for the decision of courts 
of justice, 122. 

4. In acknowledging the receipt of a resolution of the Senate, that a certain 
petition be referred to the Attorney General, and that he be requested 
to inquire into the facts and the law of the case, and report his opinion 
to the Senate at the next session, the Attorney General stated that he 
doubted whether, in the absence of statutory authority to give official 
opinions to the Legislative Department of the Government, the assump- 
tion of such power would not be in violation of his oath of office and 
of dangerous example ; and, further, that.as he was not provided by 
law with the means of obtaining the informatjon desired, he was eom- 

elled to decline the commission of the Senate, 164. 

5. The Attorney General is not authorized to give an official opinion, at 
the request of the Head of a Department, upon a question the solution 
of which is not necessary to the discharge of any duty properly 
belonging to the Department, 220. 

6. The Attorney General will only give official opinions on questions of 
law arising out of facts which are authoritatively stated by a Head of 
Department, 267. 

7. The Attorney General will ony give an official opinion in a matter 
concerning a Department at the ee of the Head of the Depart- 
ment, and not at the request of a subordinate officer thereof, 458. 


ARMY. i 

1. Capt. Stansbury, by force of the act of August 6, 1861, became, and was 
substantially and of right, a Major in the Topographical a pete 
and he should receive his promotion as of a date immediately following 
that act, 144. 

2. If a minor enlist in the army without the consent of his parent, guar- 
dian, or master, an application from one or other for his discharge 
cannot be successfully resisted under existing laws, 146. 

8. The 3d section of the act of August 3, 1861, providing for the better 
organization of the Military Establishment, which authorizes the pro- 
motion of Captains of the Army in the Quartermaster’s Department to 
the rank of Major, after fourteen years’ continuous service, only ap- 

lies to Captains who have served fourteen years continuously in the 
Quartsrmasier's Department, 166. 


INDEX. : 533 


® 


ARMY (Continued.) 


4. The President made as polneaents of chaplains to army hospitals before 
the passage of any law authorizing them; subsequently he made 
known the fact to Congress, and by the act of July 17, 1862, section 
9, the appointments of chaplains to army hospitals, theretofore made 
by the President were confirmed. Held, that it was not necessary 
that the persons so appointed by the President and confirmed by 
statute should be again nominated to the Senate for its advice and 
consent, 449. 

5. The 35th section of the act of March 3, 1863, for enrolling and calling 
out the national forces, &c., does not forbid extra pay to enlisted men 
detailed for special service, as clerks of the staif officers of the War 
Department, 472. 


BLOCKADE. 


1. Property found on the persons of individuals, captured by the Potomac 
Flotilla, in the act of violating the blockade, should be reported to the 
United States District Attorney for examination into the facts of the 
captures, with the view to the institution of the appropriate proceed- 
ings for confiscation, if there be reasonable cause for judicial investiga- 
tion of the cases, 467. 

2. The act of despatching an American vessel, in ballast, from a port of 
the United States, with an immediate destination to a neutral port, 
and an ulterior destination, with cargo taken in at such neutral port, 
to a blockaded port, is an offence against the United States, under 
section 2 of the act of July 17, 1862, chap. 196, 513. 


CARTEL. 


1. Union soldiers, made prisoners by the enemy and discharged under 
eater but not exchanged, cannot, under the terms of the Cartel of 
uly 22, 1862, agreed to between Major General Dix and General Hill, 
be employed by the Government in suppressing an insurrectionary war 
of Indian tribes, 357. 


CITIZENSHIP. 


1. A lady, born in this country, of American parents, married a Spanish 
subject residing here, but who was never naturalized, and with her 
husband, and his child of three years of age, also born in this country, 
removed to Spain, where she lived till her husband’s death. Held, 
that the removal of the lady and her daughter to Spain, and their 
residence there, under the circumstances, were not evidence of an at- 
tempt on their part to expatriate themselves, and that they were still 
American citizens, 321. 

2. A child born in the United States of alien parents, who have never 
been naturalized, is, by the fact of birth, a native-born citizen of the 
ems States, entitled to all the rights and privileges of citizenship, 

8. 

3. Children born abroad of aliens, who subsequently emigrated to this 
country with their families, and were naturalized here during the 
minority of their children, are citizens of the United States, 329. 

4. Children born here of alien subjects, who have declared their intention 
of becoming citizens, are citizens of the United States. id. 

5. Free men of color, if born in the United States, are citizens of the 
United States; and, if otherwise qualified, are competent, according 
ra or ae of Congress, to be masters of vessels engaged in the coasting 

rade, 382. 


CLAIMS. 


1. pekee of money to the representatives of the Hon. Abbott Law- 
rence, 3. 
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2. The claim of J. D. Hoover, late Marshal of the District of Columbia, for 
reimbursement for certain expenses in suits brought against him, should 
be allowed, 7. , 

3. The claim of Gilbert Rodman, for compensation for services as Chief 
Clerk of the Treasury Department, should be allowed, 8. 

4. Where a vessel was lost while in the military service of the Govern- 
ment, and it appeared that the owner had a just legal claim on the 
insurers for the loss, the Secretary of War was advised not to enter- 
tain an ohpicenon for indemnity from the Government until the 
liability of the Insurance Company should be judicially determined, 


267. 

5. The Joint Resolution of February 21, 1861, repealing the Joint Resolu- 
tion of June 15, 1860, for the relief of William H. DeGroot, is valid, 
and his claim cannot be paid in the face of that resolution, 270. 

6. Marshall O. Roberts is entitled to compensation for the loss of the 
steamer ‘‘Star of the West,’’ under the circumstances of that case, 
310. 

7. The Government has a valid claim against the vendors of the bark 
Florida, under their bond of indemnity and the covenant of warranty 
in the bill of sale, 340. 


COLORADO TERRITORY. 


1. The Legislature of Colorado Territory, under the organic act, had 
authority to increase the number of the members of the House of Re- 
presentatives, and the thirteen persons elected in December, 1861, 
under the territorial law, are as lawfully members of the House of 
Representatives of the ay as those elected under the organic act 
in August of the same year, 312. 


CONSTITUTIONAL LAW. 


1. The political department of the Government has no legal power to 
annul or alter the judgment of a court of law; and, therefore, the 
Attorney General will not, at the request of the Secretary of State, 
give an opinion as to the sufficiency of the grounds on which such a 
udgment was based, 347. 

2. The consideration and discussion of remonstrances and reclamations on 
behalf of the subjects of friendly foreign governments, against the 
operation of our laws and the judgments of our courts, are within the 
paar province of the Secretary of State, and will not be assumed 

y the Attorney General. Ibid. 

3. It is the settled practice of prize courts to award costs for or against 
claimants, at discretion. did. 

4, The 2d section of the Prize Act of March 3, 1863, authorizing the taking 
by the Government of any captured property and the deposit of its 
value in the Treasury, subject to the jurisdiction of the prize court in 
which proceedings may be instituted for condemnation of the property, 
is a valid exercise of the power of Congress to make rules concerning 
captures, 519. 

5. The provision of that section is not in conflict with the public law 
of war, and does not impair the just rights of neutrals under that 
law. Ibid. 

6. But if it were thus in conflict with the public law, it would be none 
the less binding upon the courts of the United States; though such 
pear queat lead to diplomatic reclamations, and, possibly, to 
war. id. 


CONTRACTS. 
1. The contracts of Russell, Majors and Waddell are not assignable witb- 
out the approval of the Secretary of War, 4. 
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CONTRACTS (Continued.) 
2. The Secretary of War authorized a contract with an individual to be 


executed for rifling one half of the guns or cannon at the forts and 
arsenals of the United States, and the contract was made without 
any advertisements for proposals respecting the service. It appeared 
that the execution of the contract would involve an expenditure of 
nearly $200,000, and would require several years for its fulfillment. 
The contract was made before the passage of the act:of March 2, 
1861. Held, that the contract was made in violation of the provision 
of section 3 of the act of June 23, 1860, requiring all contracts for 
supplies or services in any of the Departments, when the public exi- 
encies do not require the immediate delivery of the articles or per- 
ormance of the service, to be made by advertising for proposals 
respecting the same, 28. 


3. The only part of section 3 of the act of June 23, 1860, which has ceased 


4. 


to be law since the passage of the acts of February 21, 1861, (section 
3,) and March 2, 1861, (section 10,) is that part which refers to the 
urchase of patented inventions. bid. 
here the Navy Department entered into a contract with A. B., who 
agreed to furnish each year, for a certain length of time, and at a 
certain price, forty thousand pounds of Navy butter, and also to 
furnish, at the same price, any additional p praeraed of the article that 
the Department might require; it was held that the Department was 
not bound to receive from the contractor, during the time mentioned, 
any additional s eae of butter, whieh the exigencies of the service 
might require, beyond the forty thousand pounds stipulated to be 
furnished during each year, 93. 


5. Where the Secretary of the Navy has advertised for proposals to furnish 


naval supplies, under the provisions of the acts of March 3, 1843, and 
August 10, 1846, he may consider the proposal of the lowest bidder, 
where the bid is in substantial compliance with the law, although it 
names @ time for the completion of the contract five days beyond that 
fixed in the advertisement, 140. 


6. The second contract between the United States and Dakin, Moody, and 


others relative to the construction of a dry-dock in the Bay of San 
Francisco, does not release the contractors from the covenant contained 
in the first contract to complete the work and deliver it within two 
years from its date, 245. 


7. A contract for surveying the reservations, under the treaty with the 


Pottawatomie Indians of April 15, 1862, is a contract for “ personal 
services,’ and therefore may be made without previous advertise- 
ment for proposals, under the tenth section of the act of March 2, 
1861, 261. 


8. The contract between the Secretary of the Treasury and Mather and 


others, relating to labor in the Appraisers’ Stores in New York, ex- 
pired on September 5, 1862, 338. 


9. It is a sufficient objection to.a naked, unexecuted contract made by an 


officer of the Government, that he has ios tat fae to comply with an 
act of Congress requiring that proposals shall precede the letting of 
the contract, 416. 


10. But, after a party has entered into a contract with the Government in 


11.. 


good faith, and has so far performed his part of the same, that to 
rescind it, or declare it illegal, and so incapable of execution, would 
subject him to loss and injury, whilst the Government would yet 
enjoy the benefits of his labor or expenditure, the contract cannot be 
avoided, or changed to the injury of the other party, by the Govern- 
ment, on the ground that it was made without advertising for pro- 
osals. J bid. . 
nder the Joint Resolution of March 3, 1863, No. 32, the Secretary o! 
the Navy has power to adjust an equitable claim for articles furnished 
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for the marine service during the time specified in the Resolution, 
where the specific quantity to be delivered was not named in the 
$ one bnt where that quantity is capable of ascertainment, 
12. A contract transferred by the parties in violation of the 14th section of 
the act of July 17, 1862, chapter 200, is absolutely annulled, so far as 

the United States are concerned, 523. 


CONVENTION WITH FOREIGN GOVERNMENTS. 


1. The strictly ag ola expenses of the Commissioners, under the Con- 
vention with New Granada, are not payable out of the contingent 
sy of the commission provided by the act of February 20, 1861, 

16. , 

2. Under the 12th section of act of February 20, 1861, to carry into effect 
the convention between the United States and Costa Rica, &c., certified 
copies or duplicates of papers, filed in the State Department, and not 
translations, must be substituted by the commissioner for Costa Rica 
for the originals withdrawn by him, 450. 


COUNSEL OF EXECUTIVE DEPARTMENTS. 


1. The act of May 1, 1820, section 6, absolutely prohibits the making of 
@ contract by the Secretary of the Treasury, unless a law or an 
appropriation authorizes it, 40. 

3. The power given by the act of February 26, 1853, to the head of a 
Department to employ and pay counsel is limited to the sa eo 
of counsel for services which are professional, services which require 
legal skill and learning. did. 

3. Where the Secretary of the Treasury made a contract to allow an 
individual a certain compensation for furnishing information, by 
which the United States could recover certain property long lost 
sight“of, which information was not matter of professional skill or 
learning, but knowledge of a fact which might have been in the breast 
of any man; it was held, that the contract was in violation of the act 
of 1820, and that payment could not be made of the stipulated com- 
pensation under the authority of the act of 1853. Ibid. 

4. Counsel specially retained for professional services in a matter arising 
in the business of any of the Departments are paid from appropriate 
funds in charge of the particular Department at the order of which the 
services were performed. J did. 

5. The power of the Secretary of the Interior to employ special counsel on 
behalf of the Government, in the case of a private claim for public 
lands, is undoubted, under the act of February 26, 1853, 48. 

6. The fees of such special counsel will be rua Soe to the proper fund | 
of the Interior Department, and not to the Judiciary fund. xd. 

7. The amount of such fees is a matter entirely for the determination of 
the Secretary of the Interior, and not for the decision of the Attorney 
General. Ibid. 


COURTS-MARTIAL. 


1. It is well settled that it is beyond the power of the President to annul 
or revoke the sentence of a Court-Martial which has been approved 
and executed under a former President, 64. 

2. The rule is not confined to cases in which, by the Articles of War, the 
sentence of the Court is required to be approved by the President. 
Ibid. 

3. For an offence against article 12, of section 1, of the act of April 23, 1800, 
for the government of the Navy, a Marine General Court-Martial may 
legally sentence the prisoner to imprisonment in the Penitentiary of 
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COURTS-MARTIAL (Continued.) 
the District of Columbia, at hard labor, for a term of years; that pun- 
ishment not being against the usages of the service, 158. 
4. Courts-Martial in cases within their lawful jurisdiction may condemn 
persons to imprisonment at hard labor in the Penitentiary of the Dis- 
trict of Columbia, in punishment of crime, 248. 


DEPARTMENTS. 


1. Whenever an act of Congress has, by actual decision, or by continued 
usage and practice, received a construction in the proper Department, 
and that construction has been acted on for a succession of years, a 

- change in the construction should not be made unless in a palpable 
case of error and injustice, 52. 

2. It is within the power of the Head of an Executive Department to 
allow a claim which has been rejected by one of his predecessors, 
without new evidence. But the decisions of the Head of a Depart- 
ment onan only to be reversed on clear evidence of mistake or 
wrong, 56, 


DEPARTMENT OF AGRICULTURE. 


1. All the existing legislation, appropriating money for the collection of 
Agricultural tatietics, evinces an intention, on the part of Congress, 
that the money appropriated for that object should bs expended and 
accounted for ty the Commissioner of Patents, 147. 

2. The Secretary of the Interior has no power to defeat that intention by 
transferring to another officer the expenditure and administration of 
those appropriations. J did. 

8. Since the act of May 15, 1862, the Commissioner of Patents is not 
authorized to use the unexpended portion of the ppprepeey for 
agricultural purposes of the Pee year to pay the debts of that 
year, chargeable on that fund, 344 

4. It is the duty of the Commissioner of Agriculture to take charge of that 
fund and see to the payment of claims against it. Ibid. 

5. The rules by which officers in charge of appropriations are to be gov- 
erned in applying the fund of one year to pay the debts of a previous 
year. Lbrd. 


DISTRICT ATTORNEY. 

1. Where a District Attorney, aes to the passage of the act of August 
2, 1861, made a seizure of telegraphic despatches at the instance of 
the Secretary of War and the Attorney General, it waa held, that 
his compensation therefor was payable out of the Judiciary fund, 


124. 

2. Since the act of August 2, 1861, the compensation of a District Attorney 
for any professional service, rendered by direction of the Attorney 
General, for which compensation is not provided by the act of Febru- 
ary 26, 1853, is payable out of the Judiciary fund. Ibid. 

8. It is not a part of the official duties of a District Attorney to resist ap- 
plications for the discharge of enlisted minors, under writs of habeas 
corpus, issued out State courts; but the Secretary of War has power 
to enpiey ee District Attorney for that purpose, if he shall deem it 

roper, 146. 

4. The alain intent of the 14th section of the act of August 16, 1856, was 
to guard against injury to the public service by the accidental and 
temporary inability of a Diatrict Attorney to attend at Court, and 
not to allow him to hold the title of his office while all its duties are 
performed by a deputy or substitute of his own appointment, and 
the officer himself volunteers to employ all his time in another voca- 
tion, 150. 
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5. While a District Attorney who shall accept a commission in the army 
and neglect the duties of his civil office, would be liable to be re- 
moved by the President, yet the acceptance of such a commission 
vould not, proprio vigore, vacate the office of District Attarney. 

i 


6. The Secretary of the Interior has no power to allow the District At- 
neys compensation, in addition to the fees provided in the fee bill, for 
the preparation and trial of cases which are under their official super- 
vision, 351. 

7. A District Attorney is entitled to receive for the prosecution of any 
civil action in which the United States is concerned before a Federal 
saat rn ie district, only the fee provided by the act of February 26, 
1853, 489. 


DISTRICT OF COLUMBIA. 


1. Under the authority of the Metropolitan Police Act of August 6, 1861, 
the Board of Police of the District of Columbia may, at the expense of 
the United States, uniform the police, mount such a portion of them 
as may be necessary, and also employ a temporary drill-master for 
their instruction. But the Board have no authority to appoint an 
Assistant Clerk and Messenger, 131. 

2. The ex-officio members of the Board are not entitled to the compen- 
sation of five dollars per day, allowed by the 22d section of the 
act. Ibid. 

3. By section 22 of the Metropolitan Police Act, of August 6, 1861, the 
Wieeasurer of the Board of Police is entitled to the per diem allowance 
of five dollars as a Commissioner, in addition to his official salary of 
six hundred dollars per annum, 156. 

4. There is no provision of law which expressly, or by implication, gives 
the Secretary of the Interior or the Commissioner of Public Buildings 
any Senne to consent to the laying of a railway along the streets 
or avenues of the city of Washington, 220. ; 

5. The extentiof the power of the Commissioner of Public Buildings, and 
intermediately, of the Secretary of the Interior, over the streets and 
avenues of Washington city considered. did. 


EXTRA COMPENSATION. 


1. It is the appropriate and legitimate duty of the Disbursing Clerk of the 

State Department to take charge of and disburse the Indemnity Fund 

aid under the Convention of the United States with Great Britain of 
ebruary 8, 1853, 31. 

2. That Clerk is not entitled to commissions on the fund for any services 
rendered in keeping and disbursing the same. did. 

3. A compensation for extra services, where no certain allowance is fixed 
by law, cannot be paid by the Head of a Department to any officer of 
the Government who has by law a certain compensation in the office 
he holds. bid. 

4. The opinions of the Attorneys General and Supreme Court of the United 
States, on the construction of the acts of Congress, relative to extra 
compensation of public officers, considered, 435. 

5. No discretion is left to the Head of a Department to allow any officer, 
who has a fixed compensation, any credit beyond his salary, unless 
the service he has portarmed is required by existing laws, and the re- 
muneration for them is fixed by law. Ibid. 

6. The Secretary of the Interior peg as loyed Mr. Whiting to aid in 
executing the law for suppressing the slave-trade, at a fixed compen- 
sation of two thousand dollars per annum, had no legal power to em- 
ploy him also to take charge of records, &c., of the work for the 
extension of the Capitol and erection of the new dome, and pay him, 
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at the same time, a separate compensation therefor, out of the appro- 
priation for that work. did. 

7 Acclerk in the General Land Office, receiving a salary of $1,600 par 
annum, is not legally entitled to additional compensation or allowance 
for services in signing land patents, 442. 

- 8. The'Secretary of the Interior has no lawful authority to pay a per- 
son holding the office and receiving the salary of Superintendent of 
Public Buildings, a separate and additional compensation for services 
ep ee agent of the Capitol extension and erection of the new 

ome, 444, 


EXTRADITION. 


1. The 2d section of the act of August 12, 1848, for giving effect to treaty 
stipulations with foreign governments for the extradition of offenders, 
is repealed by the act of June 22, 1860, chap. 184, 501. 

2. The Executive holds no such relation to the Judicial Department of 
the Government as would render it proper for the Attorney General 
to request a United States district judge to furnish him with an ex- 
papa of his judicial action in a case of which he had lawful juris- 

iction. Ibid. 

3. In a case of extradition of a fugitive from the justice of a foreign coun- 
try, the judge or magistrate acts under special authority conferred by 
treaties and acts of Congress, and as no appeal from his decision is 
given by the law under which he acts, no right of appeal, by either 
party, exists. Ibid. 

4, A discharge by a district judge of a person apprehended as a fugitive 
from justice, does not preclude, in a proper case, his re-arrest, under 
the warrant of another judge, with the view to re-examination of the 
case. J bid. 

5. A certificate, under the act of June 22, 1860, should show upon its face 
that the officer who made it is the principal diplomatic or consular 
officer of the United States, resident in the country making the de- 
mand of extradition, and should declare that the documents to which 
it is attached are legally authenticated, according to the laws of the 
country from which the fugitive escaped, so as to entitle them to be 
received as evidence for similar purposes by the tribunals of that 
country. bid. 


FLOYD ACCEPTANCES. 


1. The Acceptances by Mr. Floyd, Secretary of War, of the drafts drawn 
upon him by Russell, Majors & Waddell, and held by Messrs. Peirce 
& Bacon, are not lega! contracts of the Government, and the United 
States is not legally bound to "y any money on account thereof, 288. 

2. The question whether the United States is equitably bound to pay those 
dratts is not for the consideration of the Attorney General, but for 
the determination of the Judiciary and of Congress. Ibid. 


HABEAS CORPUS. 


1. In a time of great and dangerous insurrection the President has the 
lawful discretionary power to arrest and hold in custody persons 
known to have criminal intercourse with the insurgents, or persons 
against whom there is probable cause for suspicion of such criminal 
complicity, 74. : 

2. In such a case of arrest the President is justified in refusing to obey a 
writ of habeas corpus issued by a court or judge, requiring him or his 
agent to produce the body of the ee and show the cause of his 
capture and detention, to be adjudged and disposed of by such court 
or judge. bid. | 
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INDIANS AND INDIAN LANDS. 


1. The Secretary of the Interior has no power, under the act of March 3, 
1859, to confirm any sale of lands allowed to the Wea Indians in 
Kansas, by the Treaty of May 30, 1854, made before the passage of 
the act of 1859, 253. 

2. The lands reserved to certain half-breeds of the Kansas Nation of 
Indians, named in the 6th Article of the Treaty of June 3, 1825, and 
afterwards surveyed and allotted to them respectively, in accordance 
with the provisions of the Treaty, are lands the claim to which were 
‘confirmed by law,” before the passage of act of December 22, 1854, 
and, as such, may be patented, under that act, to the reservees, 507. 

3. The act of May 26, 1860, which explicitly confirms the title of the per- 
sons named in the 6th Article of the Treaty of June 3, 1825, with the 
Kansas Indians, was entirely superfluous, as an act of confirmation; 
for the title reserved and guaranteed to the half-breeds by the Treaty, 
was @ perfect title, and did not need the aid of any subsequent act of 
Congress to impart to it validity or strength. Ibid. 

4. The words ‘‘confirmed by law,” mean confirmation by the act of that 
power, which, under our system, enacts law, and not confirmation by 
mere construction of law; and the act of December 22, 1854, author- 
izes the issue of a patent in every case where, by valid enactment, the 
law-making pore had, before its date, declared the title to be in per- 
son named. Jbid. | 

5. A confirmation by treaty is a confirmation by law, within the meaning 
of the act of 1854; inasmuch as a treaty is to be regarded as an act 
of the legislature, whenever it operates without the aid of a legisla- 
tive provision. bid. 

6. The stipulations in the 6th Article of the Treaty of June 3, 1825, with 
the Kansas Indians, in favor of the half-breeds, were not mere volun- 
tary grants of lands, but bal piles of the existing right and title of 
the persons named, to the land set apart to them. bid. 


INSPECTORS OF HULLS AND ROILERS. 


1. The power to remove spp of Hulls and Boilers, appointed under 
section 9 of the act of August 30, 1852, is vested in the Secretary of 
the Treasury, and not in the designating board, 204. 


INTERNAL REVENUE LAW. 


1. The President, under the authority of the Internal Revenue Act of 
July 1, 1862, having divided the United States into convenient col- 
lection districts, the arrangement which he made became a part of the 
system established by the statute, and can be changed only by the 
law-making power, 469. 

2. The regulations of the Commissioner of Internal Revenue, established 
in October, 1862, under the proviso to the 69th section of the act of 
July 1, 1862, are not warranted by the statute, 476. 

3. The Commissioner had authority, under the law, to exempt articles 
from taxation in the hands of the manufacturers which were made 
and sold to the Government under contracts of date prior to July 1, 
1862. Ibid. 

4, Taxes assessed and paid upon articles manufactured and sold to the 
Government under such contracts cannot lawfully be added by the 
officers of the Government to the contract price of such articles. Ibid. 


JUDICIARY FUND. 

1. The Secretary of the Interior has no power to make requisitions on the 
Judiciary Fund for money to be advanced to Marshals of the United 
States, to be used in efforts to detect counterfeiters df the United States 
Treasury notes, 225. 
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KANSAS—CONSTITUTION OF. 


1. The temporary absence of thé Governor from the State does not create 
@ disability, under the Constitution of Kansas, which devolves his 
functions on the Lieutenant Governor, 276. 


LANDS—PUBLIC. 


1. Where a person in 1829 entered upon public land, and occupied and 
improved the same continuously until the passage of the act of May 
20, 1880, but took no steps to enter with the Register of the Land 
Office, under that act, the land so occupied and improved until 1838, 
it was held that, by the operation of the act of April 20, 1832, exempt- 
nes sale or appropriation the land in question, he had lost his 
right of entry, 56. 

2. The act of May 29, 1830, granting pre-emption rights to settlers on the 
public lands, did not vest in a settler any right to the land occupied 
and improved by him. It gave him only a contingent right to be- 
come the first purchaser of the land, without competition, when it 
should be brought into general market. And the Government had a 
right, at any time before proof and payment were made by such set- 
tler, to reserve the land from sale, and deprive him of the privilege 
conferred by the act of 1830. Ibid. 

3. The decision of the Register and Receiver of the Land Office, that a 
claimant had settled upon and occupied land in accordance with the 
act of May 29, 1830, is not of necessity final and conclusive. bid. 

4. In all cases of plain and obvious conflict between the provisions of the 
Constitution and the provisions of a statute, not only the Judiciary 
Department, but every Department of the Government required to 
act upon the subject matter, must determine what the law is, and 
obey the Constitution. bid. 

5. Under the 4th section of the act of September 27, 1850, a married man 
who settled upon a tract of land in Oregon, and complied with the 
provisions of the law, is entitled to a patent for six hundred and fort 
acres, one-half to himself, and the other half to his wife, notwithstand- 
ing the fact that she did not reside with him, or on the land, during 
the four years of occupancy required, 380. 


LEGAL TENDER. 


1. Treasury notes issued under the various acts of Congress prior to the 
the 25th of February, 1862, are not a legal tender, 196. . 


LIME POINT, CALIFORNIA. 


1. The assessment made by the jury in the proceedings, under the Califor- 
nia act of February 14, 1859, for the condemnation of land for the 
erection of fortifications at Lime Point, California, will be accepted 
by the Government when the amount thereof is paid into the proper 
County Treasury, and a deed is demanded for the premises from the 
Sheriff of the County, 18. 

2. The deed for land to which the United States may acquire title, under 
the act of 1859, is not required to be approved by the Attorney Gen- 
eral, under the joint seaolulion of September 11, 1841. Ibid. 

3. The authorized agent of the United States will be protected in the dis- 
bursement of the money assessed by the jury as for the value of the 
land, by the receipt of the County Treasurer. Ibid. 

4. The facts in relation to certain negotiations, during the administrations 
of Presidents Pierce and Buchanan, for the purchase of Lime Point 
Bluff, California, do not show such an agreement to purchase that 
property as would bind the Government, if it were an individual, 171. 
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MARSHALS—UNITED STATES. 


1. The Marshals of the several Territories of the United States are required 
to give bond for the faithful discharge of their duties, in the manner 
rescribed by the 27th section of the act of September 24, 1789, 68. 
2. ee 7 of Attorney General Black, of June 9, 1860, dissented from. 
‘7 


3. The Marshal of the District of Columbia is entitled, under the act of 
March 3, 1807, to a daily allowance of twenty-one cents and a slight 
fraction, for keeping and subsisting prisoners confined in the jail of 
the District on criminal charges, 210. 

4. The fees of the Marshal of the District of Columbia, for services under 
the act of April 16, 1862, (the Emancipation Act,) do not constitute a 
part of his regular emoluments, to be included in his semi-annual 
returns to the Interior Department, under the act of February 26, 
1853, and are not subject to the limitation upon the amount of his 
compensation contained in that act, 458. , 

5. Under the order of the Secretary of the Interior, requiring the Marshal 
of the District of Columbia to state and settle his accounts for fees and 
expenses of courts, in accordance with the act of February 26, 1853, 
(the Fee Bill,) the Marshal is entitled to receive, for the maintenance 
of prisoners confined in jail for criminal offences, such allowance as 
that act authorizes, 463. 

6. The act of 1853 entitles the Marshal to a reasonable allowance for such 
service, the amount of which is determinable by the proper accounting 
officers, under the direction of the Secretary of the Interior, according 
to a fair and just.standard. Ibid. 


MEXICAN CONTRIBUTION FUND. 


1. In that case it is safe to follow the long-continued practice of the War 
and ene Departments relative to extra allowances for ser- 
vices, 8. 


MIDSHIPMEN. 


1. Under the act of August 31, 1852, a Member of Congress has no power to 
appoint a midshipman; the act only makes the recommendation of a 
member of Congress a pre-requisite to appointment, 46. 

2. The Secretary of the Navy has power to appoint as midshipman any 
one who stands recommended by a member of Congress ait was, at 
the time he recommended, representing the district in which the appli- 
cant resides; and, if more than one be so recommended, the Segretary 
has a right to choose among them. Ibid. ; 

3. The authority to appoint ten acting midshipmen granted to the Presi- 
dent by the act of July 14, 1862, is not repealed by the 11th section 
of the act of July 16, 1862, 315. 

4. Midshipmen cannot lawfully be appointed for a district which is not 
represented in Congress. bid. 

5. The President has no authority, under the act of July 16, 1862, to ap- 
point two midshipmen for the District of Columbia, in addition to the 
two from that District appointed under previous law or usage. Ibid. 

6. The opinion of the Attorney General, dated July 29, 1862, on this sub- 
ject, reconsidered and modified, 494. 

7. The 11th section of the act of July 16, 1862, ‘to establish and equalize 
the grade of line officers of the Navy,” providing for the appointment 
of students at the Naval Academy, is a complete substitute for prior 
enactments on the same subject. bid. 

8. Under the 11th section of the act of July 16, 1862, the Secretary of the 
Navy has the power, and it is his duty, to fill vacancies in the Naval 
Academy that may exist from any district, when it is clearly imprac- 
ticable to obtain the recommendation of the member or delegate in 
Congress from that district. bid. 
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NAVY AND NAVAL LAWS, 


1. The proviso in the act of March 3, 1851, making appropriations for the 
Naval service, does not authorize the allowance of rations to officers 
attached to and doing duty on receiving vessels, 52. 

2. The duty-pay of Naval surgeons, under the act of June 1, 1860, begins 
when they enter on duty, 97. 

3. The act of August 3, 1848, fixing the time from which the pay of Naval 
surgeons on the graduated scale should begin, is repealed by the act 
of June 1, 1860; and in graduating the pay of a surgeon in the Navy 
the time is to be computed from the date of his commission, 101. 

4. The act of August 3, 1861, providing for the better organization of the 
military establishment, does not repeal the act of June 1, 1860, allow- 
ing Naval officers on the reserved or retired list the pay of their re- 
spective grades when called into active service, 107. 

5. Retired officers of the Navy may be promoted on the reserved list, pro- 
vided such promotion does not in any way disturb the line of. promo- 
tion of officers on active duty. Tbid. | 

6. A midshipman appointed acting master, under the act of July 24, 1861, 
is entitled to the pay of that grade, 111. 

7. The act of August 3, 1861, section 3, does not authorize the Secretary 
of War or the Secretary of the Navy to assemble a mixed board of 
Army and Marine officers for inquiry into the cases of disabled officers 
of the Army and of the Marine Corps 116. 

8. The proceedings of a board, constituted without authority and in viola- 
aie of that act, would be open to future question as to their validity. 

id. 

9.° Under the 17th section of the act of August 3, 1861, for the better organ- 
ization of the military establishment, the Secretary of the Navy has 
discretionary power to select, for the trial of officers of the Marine 
Corps, such commissioned officers, subject to his control and orders, as 

_ he may deem proper, 129. 

10. The act of March 2, 1855, establishing summary courts-martial in the 
Navy, does not interfere with the power of the commander of a vessel, 
as it existed prior to the passage of that act, to reduce seamen to infe- 
rior rate for incompetency, 168. 

11. Under the act of June 1, 1860, the pay allowed to a naval officer ‘‘on 
duty at sea,” begins when, nouns een ordered toa particlar duty, 

he reports himself at the place designated and centers on that duty. 

Whether the duty be at once on ship-board or on land, in necessary 
and immediate preparation for the intended cruise, will depend on the 
al ats ae of each case, of which the Navy Department will 
judge, 191. 

12. The tet of July 25, 1861, does not repeal the proviso to the 3d section 
of the act of March 2, 1847, separating the staff from the line of the 
Marine Corps, 193. 

13. The word ‘‘ pay,” as used in the act of July 24, 1861, for the relief of 
the widows and orphans of the officers, marines, &c., of the sloop-of-war 
Levant, means “pay proper,” and does not include emoluments, 284. 

14. A Paymaster in the Navy, retired under the act of December 21, 1861, 
and subsequently employed in active sea-service, is entitled to the 

roper ‘‘sea-pay ’’ of his grade during the time of such employment, 286. 

15. The President may lawfully give Mr. Stoddard a commission as 2d 

lieutenant in the Marine Corps, under the circumstances of his case, 


308. 

16. Under the 7th section of the act of July 14, 1862, prescribing the age 
of chaplains in the Navy, the President cannot ALD & person to 
that office above the age of thirty-five, although, before the passage 
of that act, the President instructed the Secretary of the Navy to pre- 
pare a nomination of that person to the Senate for the office, 324. 
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NAVY AND NAVAL LAWS (Continued.) 

17. The 17th section of the act of July 16, 1862, is retroactive only in so far as 
that the computation of sea-service is to be made from the date of ap- 
pointment or entry into the service, although the appointment or 
entry occurred before the act was passed, 326. 

18. The annual pay of a chaplain is that of a lieutenant, 332. 

19. A commander on the retired list, in active service, is entitled to the 
pay of his rank on the active list, during that service. did. 

20. Otficers on the retired list of the Navy prior to the act of August 3, 
1861, who have received promotion on that list, are entitled to the pay 
of their new grade under the act of July 16, 1862, notwithstandin 
the prohibition in the 4th section of the act of January 17, 1857, 336. 

21, A Rear Admiral, appointed to the office of Chief of the Bureau of 
Yards and Docks, under the act of July 5, 1862, is not bound to accept 
the salary provided by that act, but may demand the pay allowed to 
a Rear Admiral performing shore duty by the act of July 16, 1862, 377. 

22. The Executive has no power, without express authority of law, to fix 
the relative rank of the line and civil or staff officers of the Navy, 413. 

23. The 5th section of the act of July 14, 1862, recognizing the orders of 
the Secretary of the Navy theretofore issued as the regulations of the 
Navy Department and authorizing alterations of such regulations, 
confers on the Secretary of the Navy, with the approbation of the 
President, power to alter any orders issued by him before the passage 
of the act fixing the relative rank of the line and civil or staff officers 
of the Navy. S bid. 

24. Volunteer naval officers, appointed under the act of July 24, 1861, for 
the temporary increase of the Navy, are “commissioned officers,” and 
competent to serve on general courts-martial, 522. 


NON-INTERCOURSE ACT. 

In November and December, 1860, a manufacturing firm of Fredericks- 
burg, Virginia, consigned to a mercantile house in Baltimore for sale 
@ quantity of kerseys. In May, 1861, the Fredericksburg house di- 
rected the return of the goods by way of Point of Rocks and Alexan- 
dria. They were shipped in obedience to this order, and were seized 
in transitu, on May 3, 1861, by the Government authorities at Alex- 
andria. On June 19, the Fredericksburg house, having been advised 
of the seizure, transferred by letter-their right and claim to the goods 
toa Baltimore firm, at a fixed valuation, in payment of a pre-existing 
debt. These transactions were thus all prior to the Act of July 13, 
1861, prohibitiug commercial intercourse with the insurgent territory, 
and confiscating property proceeding to that territory from the rest of 
the United States. The Baltimore firm claimed the goods. ' Held, that 
the claimants were entitled to receive the property, and that it should 
be restored to them by the military authorities, 152. 


OATH OF ALLEGIANCE. 
It is the duty of the Secretary of the Interior to cause the oath of alle- 
iance, prescribed by the act of August 6, 1861, to be administered to 
the Board of Police created for the District of Columbia by the stat- 
ute of the same date, 104. 


OFFICE. 

1. The tender of the resignation of an officer and its acceptance, when he 
was insane, may be treated as a mere nullity by the authority which 
accepted it, 229. 

2. The insanity may be proved by any evidence which is satisfactory to 
the officer having authority to appoint and remove; and need not be 
established by a finding in a judicial proceeding. dvd. 

3. The salary of a person appointed Marshal of the United States Consu- 
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lar Court at Shanghai begins to run from the time he enters upon such 
duties as are preliminary to his departure for the field of his service, 
after taking the oath of office and giving the bond prescribed by 
law, 250. 

4. Mr. Brocchus is not legally entitled to any salary, as Associate Justice 
of Territory of New Mezico, from the date of his appointment to that 
of his removal, having never visited the Territory, nor taken the 
oath of office, nor entered on the performance of his duties, 307. 

5. The offices of Register of Wills for Washington county and Commis- 
sioner of Police, or the offices of member of the Levy Court, Com- 
missioner of Police, and Collector of Internal Revenue for the Dis- 
trict of Columbia, under the rule adopted in the case of the United 
States vs. Converse, (21 How., 463,) may be held, and the emoluments 
thereof may be received, by one person at the same time, 446. 


PARDON. 

1. The President’s remission of a fine after it has been paid is of no effect, 1. 

2. The power of the President to pardon offences against the United States 
does not embrace any case of forfeiture, loss, or condemnation not 
imposed by law, as a punishment for an offence. He cannot, by vir- 
tue of that grant of power, surrender, or give away the pecuniary or 
Bh Sandee rights and interests of the United States, 452. 

8. The powers of the President, in this respect, cannot be enlarged” by 
eid to the powers of an English king, as the powers of the two 
have their origin, and mode of existence, in different and opposite 
principles. bid. 

4. In some of the States the Governors have power, by constitutional 
grant, to remit fines and forfeitures, as well as to grant reprieves and 

ardons, Idrd. 

5. The condemnation of a vessel and cargo, in a prize court, is not a crim- 
inal sentence. No person is charged with an offence ; and so, no per- 
gon is in a condition to be relieved and reinstated by a pardon. did. 

6. After a regular condemnation of a vessel and cargo, in a prize court, 
for breach of blockade, the President cannot remit the forfeiture and 
restore the property, or its proceeds, to the claimant. Ibid. 

7. After such condemnation the share apportioned to the captors became 
a vested right, and the part which belonged to the United States. is 
vested by law in the Navy Pension Fund; and neither can be right- 
fully withdrawn from its legal destination, by any Executive act, un- 
der authority of the pardoning power. Ibid. 


PRINTING OF EXECUTIVE DEPARTMENTS. 

1. The proprietor of the ‘‘ Constitution ’’ newspaper, is not entitled to be 
paid for any Executive advertisement printed in his paper after notice 
of the order of the Secretary of State of January 10, 1860, 2. 

2. The certificate of the Superintendent of Public Printing, given toa 
person who is not’ the Public Printer is not conclusive on the Ac- 
counting Officers of the Treasury, who may inquire into the accuracy 
of the facts stated, 5. ) 

3. The certificate of the Superintendent is absolutely necessary to author- 
ize payment of the Public Printer. did. 

4. If the Superintendent wrongfully withholds his certificate from the 
Public Printer he is liable to an action by the party injared. did. 


PASSPORTS. 
By the act of March 3, 1863, chap. 79, the Secretary of State has power 
to issue pee to any class of persons liable to military duty by 
the laws of the United States, 517. 
PATENTS, 
The oath or affirmation required to be taken by an applicant for a Patent, 
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under the 7th section of the Act of July 4, 1836, to promote the pro- 
gress of the useful arts, &c., must be taken by the applicant, and can- 
not lawfully be taken by his agent or attorney, 137. 


PENSIONS. 

1. Volunteers, under Act of July 22, 1861, who may be wounded or dis- 

abled in the service, are not within, or entitled to the benefits of, the 
rovisions of the Acts of January 29, 1813, and August 2, 1813, 197. 

2. The widows and orphans of volunteers, who die or are killed in the 
service, are not entitled, under Act of July 22, 1861, to the benefits of 
Act of July 4, 1836. bid. 

3. No provision of law seems to exist granting pensions to such widows 
and orphans. Ibid. 

4. Militia called out and mustered into service, under the President's 
Proclamation of April 15, 1861, and who may be disabled in the ser- 
vice, are entitled to the pension-benefits of the 2d section of the act 
of August 2, 1813. did. 

5. The word ‘‘established’’*in the act of April 2, 1862, prohibiting the 
allowance or payment of pensions, in certain cases, to the children of 
officers and soldiers in the Revolution, refers not to the intrinsic mer- 
its of a claim, but to the adjudication which has resulted in its ap- 
proval and allowance, 336. 

6. Under the 3d section of the pension act of July 14, 1862, the mother 
of a deceased soldier, if dependent in whole or in part on him for 
support, is entitled to the pension allowed by law, whether she be 
married or a widow, 341. 

7. The Second Auditor of the Treasury has lawful jurisdiction of the 
claims for bounty, under the act of July 22, 1861, and not the Com- 
missioner of Pensions, 371. 

8. It is not the duty of the Commissioner of Pensions to furnish blank 
forms for applications for such bounties, nor is he authorized to pree 
scribe forms for such applications. bid. 

9. The widow of a former Assistant Engineer in the Navy, who died after 
his resignation, by reason of disease contracted in the service and in 
the line of duty, 13 not entitled to a pension under the act of July 14, 
1862, 492. 

10. In order to entitle the persons named in the 2d, 3d, 4th, and 11th sec- 
tions of the Pension act of July 14, 1862, to the benefit of its provis- 
ions, it is essential that the officer, or other person named in the Ist 
or 10th sections of the act, should have died in the military or naval 
service of the United States. Ibid. 


POST OFFICE DEPARTMENT. 

The act of July 2, 1836, docs not forbid an employé of the Post Office 
Department from supplying it, at agreed rates, with any device or 
improvement, invented and patented by him, that may be useful in 
the postal service, 2. 


PRESIDENT. 


1. The nature and extent of the relations sustained by the National Gov- 
ernment to the State militia before they are called into the actual ser- 
vice of the United States, are not such as to render proper the estab- 

‘lishment of a separate Bureau in the War Department to supervise 
and control them, if the President were competent to establish such a 
Bureau without authority of an act of Congress, 11. 

2. The President has no power to establish such a Bureau in the War De 
partment, without an act of Congress authorizing it. did. | 

3. An explicit appropriation would be needed to provide compensation for 
a extra duty performed by an officer of the army as chief of such 
a Bureau. did. 
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4, An officer of a mounted Corps could not be the chief of such a Burean, 
under existing regulations of the army. Ibid. 

5. The President has no authority to appoint a Commissioner with powers 
of Commissioners appointed by a Circuit Court, 71. 

6. The President should not exercise the power conferred by the act of 
March 3, 1807, to remove squatters from lands of the United States 
over which a right of way has been granted by Congress to a Rail- 
road Company. Ibid. 

7. The President, under the authority conferred by the act of March 3, 
1807, may direct the Marshal of the United States to remove summa- 
rily all intruders and depredators from the public coal and other min- 
eral lands in California, 184. . 

8. The President has lawful power in the recess of the Senate to fill a va- 
cancy on the Bench of the Supreme Court, which vacancy existed 
during the last session of the Senate, by ‘ granting a commission 
which shall expire at the end of their next session,” 356. 

9. Where an act of Congress establishing a general system, confers on the 
President the authority to do a specific act for the purpose of perfect- 
ing the means by which that system shall be carried into effect, the 
act of the President, when performed according to the terms of the 
statute, has all the validity and authority of the statute itself, 469. 

10. The President ought not, as a general rule, to entertain an appeal from 
the decision of the head of a Department respecting a private claim 
against the Government, 526. 

11. It is the general theory of departmental administration that the heads 
of the Executive Departments are the executors of the will of the 
President, 527. 

12, The President, as a general rule, ought not to entertain appeals from 
the heads of bureaus or other inferior officers of the Executive De- 
partments. Ibid. j 

13. An appeal from a decision of the Commissioner of the General Land 
Office ought to be taken, not to the President, but to the Secretary of 
the Interior. bid. 


PROPERTY LOST IN MILITARY SERVICE. 


1. The Commander of an army, on an expedition to suppress insurgents, 
forcibly reduced to military control a train of wagons, cattle, horses, 
etc., transporting merchandise, with a view to its sale in the territory 
of the insurgents, for the purpose of preventing the property from 
falling into the hands of the enemy, and not with any desig to avail 
himeclf of the property for transportation, supply, or defence. Sub- 
sequently the wagons were used for defensive purposes and abandoned, 
acd the cattle and horses were worked in the army trains and either 
died while thus employed, or were afterwards lost or destroyed: 
Held, that the owners were entitled to be paid the value of the wagons, 
horses, and cattle, under the act of March 3, 1849, providing “for 
the payment of horses and other property lost or destroyed in the 
military service,” 21. 

2. The act of 1849 is a remedial statute, and should accordingly be con- 
strued so as to advance the remedy. Ibid. 


PUBLIC PRINTING. 


1. The proviso to the 3d section of the Joint Resolutions of June 23, 1860; 
in effect restrains the Superintendent of Public Printing from paying 
higher pace for work by the day or week than is paid in the private 
establishments of Washington for work by the day or week, and from 
baying nee prices for piece-work than they pay for the same mode 
of work, 187. 

2. Nothing in that proviso prohibits the Superintendent from fixing such 
number of hours for labor in the office as he thinks proper. Ibid. 
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PURCHASE OF LAND. 


1. Where the Postmaster General, under authority of an act of Congress, 
made a contract for the purchase of land for a Post Office site in 
the city of New York, which stipulated for the payment of the agreed 
price when the Attorney General approved the title, and the convey- 
ance was executed ; it war held, that after the execution of the deed 
by the vendors, and the Attorney General certified that a valid title 
to the land had been thereby vested in the United States, the Post- 
master General had no power, under the act, to make any new contract 
of purchase for the same or other property, and that the vendors were 
entitled to receive the purchase money, 34. 

2. There is nothing in the Constitution which prohibits the United States 
ee land within a State without the consent of the State Legis- 

ature; but when land is purchased by them in a State without such 
consent, the United States cannot exercise “exclusive legislation” 
_ over the place. J bid. 

3. The Joint Resolutions of September 11, 1841, do not forbid the pay- 
ment of the purchase money of any site or land for the purpose of 
erecting public buildings, betore the consent of the Legislature of the 
State is given to the purchase; but they do aN the expenditure 
of public money upon the improvement of the land, by the erection 
thereon of the needful public buildings, until that consent is given to 
the purchase. Ibid. 

4, Those Resolutions do not require the Attorney General to inquire into 
and report upon the fact in question, whether the State in which the 
land lies has consented to the purchase. did. 

5. If the legislative act of the State, wherein the land lies, amounts to a 
consent to the purchase of the property by the United States, any 
exceptions, reservations, or qualifications contained in the act are 
void. Ibid. 

6. There is nothing in the Joint Resolutions of September 11, 1841, that 
forbids the purchase of land encumbered by outstanding liens which 
have not yet matured; but in suchcase the Department making the pur- 
chase should stipulate with the vendors, that the amount of purchase 
money necessary to pay off the encumbrances shall be withheld until 
they are due, when, if they are discharged by the vendors, the pur- 
chase money so withheld shall be paid, or if not then discharged by 
the vendors, that the retained purchase money shall be applied by the 
Government to their payment, 353. 


RECEIVER OF PUBLIC MONEYS. ; 


1. A receiver of public moneys is not entitled to an allowance for extra 
clerk hire, under act of August 18, 1856, in the absence of an appro- 
priation from which it can be paid, 456. 

2, A receiver is entitled to mileage for transporting money to a place of 
eee om if the journey be made by his agent, and not by him- 
self. ad. 


ROCK ISLAND MILITARY RESERVATION. 


1. The unsold lands of Rock Island, in the State of Illinois, are not sub- 
ject to pre-emption under the laws of the United States, 359. 

2. The reservation of Rock Island for military purposes derives its validity 
not alone from the act of selection performed by the President, nor 
from any of the later acts of the Secretaries of War, but primarily 
from the statute of June 14, 1809. J bid. 

3. It was not in the power of the President to relinquish that reservation, 
and thus throw the island back into the general body of the public 
lands, without the consent of Congress. J bid. 

4, The facts in relation to the case of this reservation show that the theory 
that it has been relinquished, and reverted to the body of the public 
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ROCK ISLAND MILITARY RESERVATION (Continued) 


lands, has never been accepted by either the Legislative or Executive 
Department of the Government. J did. 

5. The authority of the decision of Mr. Justice McLean, in the case of 
United States vs. The Railroad Bridge Co., (6 McLean, 517) ques- 
tioned. Jdid. 


TONNAGE DUES. 


1. Vessels belonging to citizens of the British North American Provinces, 
entering otherwise than by sea at any ports of the United States on 
our northern, northwestern, and northeastern frontiers, are not liable 
to the tonnage duty imposed by section 15 of the act of July, 14, 
1862, chapter 163, if that duty is in excess of the tonnage anty, on 
vessels entering otherwise than by sea at any of the ports of the Brit- 
ish Possessions on the same frontier, 481. 

2. Section 2 of the act of March 2, 1831, chapter 98, is not repealed or af- 
fected by section 15 of the act of July 14, 1862, chapter 163, imposing 
an additional tonnage duty on vessels entering at the custom houses 
of the United States. Ibid. 


VOLUNTEER FORCES. 


1. The Pennsylvania Reserve Regiments, organized under the act of As- 
sembly of the State, of May 15, 1861, should be formally mystered 
into the service of the United States, 100. 

2. Thé Governor of a State has no power to depose an officer or interfere 
with the organization of the regiment to which he belongs, after such 
regiment is accepted and mustered into the service of the United 

, _ States, 279. 

3. The 10th section of the act of July 22, 1861, was not referred to, in the 
previous opinion on this case, for the purpose of pointing out the 
method by which vacancies in offices in volunteer regiments are to be 
filled; but merely for the purpose of illustrating the view taken of 
the point considered in that opinion, viz: the power of Governors to 
depose officers of such regiments in service, 306. 

- 4, The method of their a ae is fixed by the 3d section of the act 
of August 6, 1861. i ad. | 


WEST VIRGINIA. 


1. Congress, by Article IV, section 3, of the Constitution, has power to 
admit new States into the Union, but cannot make, form, or create 
new States. A free, American State can be made only by its compo- 
nent members—the people, 426. 

2. The act for the admission of the State of West Virginia into the Union 
is not warranted by the letter of the Constitution, whether the provi- 
sion of section 3, Article IV, of that instrument, be construed as pro- 
hibiting the formation of a new State within the jurisdiction of any 
other State, or as authorizing such formation with the consent of the 
Legislatures of the States concerned. did. 

3. The sense and spirit of the constitutional provision mentioned require 
that the Legislature which gives consent, on behalf of a State, to the 
formation of a new State within its jurisdiction, should bea Legisla- 
ture representing and governing the whole, and not merely a part of 
such State. bid. 

4, The Legislature which, at Wheeling, on May 13, 1862, gave its consent 
to the dismemberment of the State of Virginia, being composed chiefly 
if not entirely, of persons representing the forty-eight counties which 
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WEST VIRGINIA (Continued.) 


constitute the State of West Virginia, was not a Legislature ee 
tent to give consent, on behalf of Virginia, to the formation of West 
Virginia. Ibid. 

5. On account of its intrinsic demerits, and its revolutionary character, 
the Attorney General gives it as his opinion that the act in question 
is highly inexpedient and improvident. bid. 


WRIT OF ERROR. 


A writ of error may be brought at any time within five years after the 
rendition of a judgment, 4. 
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